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Tom tdt: “Boi thuong thiét hai wdc tinh” (Liquidated Damages) la thod thugn bugc bén vi phgm
¢6 nghia vy phdi tra khoan tién dn dinh d@é bi dep cho céac thiét hai do hanh vi vi pham. Mdc du khai
niém nay khdng con xa lg ¢ Viét Nam nhung hién nay chira c6 quy dinh phap ludt truc tiép diéu chinh
va diéu nay ddn dén nhiéu khé khan trong qud trinh dam phdn hop dong dan si va bdt cdp trong gidi
quyét tranh chdp lién quan dén diéu khoan thoa thugn nay. Bai viét trinh bay ba néi dung: 1) boi
thwong thiét hai wéc tinh trong quy dinh phap lugt Viét Nam, phap ludt nwéc ngodi va diéu wéc quac
té; 2) thuc tien ap dung thod thudn “boi thwong thiét hai wée tinh” trong cac hop dong dan su; 3) tinh
phap |i cia thod thudn “boi thurong thiét hai woc tink” va hwdng hoan thién phap ludt Viét Nam trén
co so S0 sanh phap ludt nwdc ngoai.
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AGREEMENT ON “LIQUIDATED DAMAGES” - PERSPECTIVE FROM CONTRACT
NEGOTIATION TO PRACTICE OF JUDGEMENT IN VIETNAM AND OTHER COUNTRIES

Abstract: “Liquidated Damages” is fix in advance a sum of money to be paid by the defaulting
party to the innocent party in the event of a breach of contract. Although such concept is not new in
Vietnam, there is no specific provision governing liquidated damages and it causes many difficulties
during contract negotiation process and inadequacies in dispute settlement related to the terms of this
agreement. In this article, the author would illustrate three contents including 1) liquidated damages
under Vietnamese laws, foreign laws and international treaties; 2) the practice of application of
“Liquidated Damages " in civil contracts and 3) the legality of “Liquidated Damages” and orientation
of amending Vietnamese laws on the basis of comparison with foreign laws.
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1. Boi thwdng thiét hai, bdi thwong thiét
hai wéc tinh trong quy dinh cia phap luat
Viét Nam, phap luit nuwéc ngoai va diéu
wéc quoc té

1.1. M§t s6 quy dinh co ban vé ché tai boi
thwong thiét hai
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nghia vu trong hop dong, bén kia duoc
quyén 4p dung cac bién phap khic phuc.
Trong hé théng Dan luat (Civil law), hé
thdng Thong luat (Common law) va cac van
ban phap Ii quéc té quan trong vé luat hop
déng nhu Coéng wdc Vienna vé mua bén
hang hoé québc té (CISG), Bo quy tic v& hop
ddng thuong mai quéc té (PICC), cac thuat
ngit phap Ii dwgc s dung dé chi cac bién
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