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TU'DO HGP DONG VA QUYEN CON NGUGH THEO PHAP LUAT PHAP
KIEN NGHI HOAN THIEN PHAP LUAT VIET NAM

NGUYEN VG LINH GIANG *

Tom tat: Tw do hop dong khong chi 1a mét quyén con nguoi co ban ma con co thé 1a mét trong
nhiing cdng cu dé xam pham quyén con nguwoi. Céc bén trong hop dong, thdng qua nguyén tac tw do y
chi, c6 thé tw do thod thudn cdc diéu khoan xam pham quyén con nguoi néu khéng co mér co ché kiém
soat hi¢u qud cdc diéu khodn dé. Phap lugt Viét Nam hién nay chwa cé quy dinh rd rang vé viéc quyen
con nguoi 1a mét yéu té han ché tw do hop dong. Khac véi phap lugt Viét Nam, phap lugt Phap co
nhiing &n 1é dé cap viéc tu do hop dong bi han ché béi quyén con nguroi. Bai viét phan tich, so sanh
quy dinh cia phap lugt Phap va phap lugt Viét Nam vé tu do hop dong va quyén con nguoi. Tir d6, bai
viét chi ra cac han ché trong quy dinh cia phap ludt Viét Nam vé vdn dé nay va dé xudt céc kién nghj
Vé phwong phdp kiém soat diéu khoan hop dong xam pham dén quyén con nguoi nham khac phuc
nhitng han ché dé.
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FREEDOM OF CONTRACT AND HUMAN RIGHTS IN FRENCH LAWS - SOME
RECOMMENDATIONS FOR THE IMPROVEMENT OF VIETNAMESE LAWS

Abstract: Freedom of contract is not only a fundamental human right but also a tool that can be
used to infringe upon human rights. Parties to a contract, through the principle of freedom of will,
may freely negotiate terms that violate human rights in the absence of an effective mechanism to
regulate such provisions. Presently, Vietnamese law does not explicitly define human rights as a
limitation to the freedom of contract. In contrast, French law has provided several precedents
addressing the restriction of freedom of contract by human rights. This article analyses and compares
the French and Vietnamese laws on freedom of contract and human rights. Consequently, it
demonstrates certain limitations in Vietnamese laws relating to such issues. Finally, the article makes
proposals to regulate contract clauses that infringe upon human rights.
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iéu 1.1 Bo nguyén tic cua Unidroit vé  cua hop dong”*. Tuong ty, Diéu 1.02 Cac

hop dong thuong mai qudc té nim  nguyén tic cua Luat hop dong chau Au quy
2004 quy dinh: “Cdc bén dwoc tw do giao  dinh: “Cdc bén dwoc ty do giao két hop
két hop dong va thod thudn ndi dung

1 Bo nguyén tic Unidroit vé hop ddng thuong mai
quédc té nam 2016, https://www.unidroit.org/english/
principles/contracts/principles2016/principles2016-
e.pdf, truy cap 05/9/2023.
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