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XAC DINH THIET HAI DO XAM PHAM QUYEN SO HU'U TRI TUE

V0 THI HAI YEN *

Toém tat: Do tinh “triu tuong” cua quyén s& hitu tri tué nén viéc xac dinh thiét hai do xam pham
quyén s¢ hiru tri tué dé dwa ra mirc boi thiong diing dan va phl hep lubn 1a vdn dé khé khan, phirc
tap trong thuc tién xét xur CAC Vi &n Vé s¢ hitu tri tué. Qua Viéc phan tich quy dinh cua phap lugdt va
dan ching thuec tién &p dung quy dinh vé boi thuong thiét hai do xam pham quyén so hitu tri tué trong
Mot 6 Vu dn duwot Xét Xir tai Viét Nam, dong thoi tham chiéu phap ludt va kinh nghiém mét sé quac
gia trén thé gidi, bai viér d@é xuat kien ngh; hoan thién phap lugt Viét Nam vé cdc cdch xdc dinh thiét
hai thuc té, thiét hai theo ludt dinh va thiét hai mang tinh trung phat do xdm pham quyén SO hitu tri tué.

Tur khod: Quyén s¢ hitu tri tué; boi thiong thiét hai; Xdc dinh thiét hai; thiét hai do ludt dinh; thiét
hai mang tinh trieng phat
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IDENTIFYING DAMAGES CAUSED BY INTELLECTUAL PROPERTY INFRINGEMENT

Abstract: Due to the “abstract” nature of intellectual property rights, it is difficult to determine
the damage caused by intellectual property rights infringement for correct and appropriate compensation.
Through analysing the legal provisions and actual cases of applying provisions on compensation for
infringement of intellectual property rights in Vietnam, while also referencing the laws and experiences
of several countries around the world, the article proposes a number of recommendations to improve
Vietnamese law on determining actual damages, statutory damages, and punitive damages caused by
intellectual property rights infringement.
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Béi thuong thiét hai (BTTH) do hanh vi xam  pham quyén SHTT, phép luat cia nhiéu
pham quyén s¢ hitu tri t¢ (SHTT) c6 ¥  quéc gia trén thé gisi thuong dua ra ba cach
nghia quan trong trong viée den bu ximg déng,  yc dinh thiét hai do xam pham quyén SHTT:
khac phuc nhiing ton that ma c‘hﬁ the quyen so 1) BTTH thuc té (compensatory damages):
hitu tri tué phai ganh chiu, dong thoi cé tinh mic bdi thuong dua trén nhing thiét hai
thuc té cd thé tinh toan duoc; 2) BTTH theo
luat dinh (statutory damages) hay thiét hai
danh nghia (nominal damages): muc boi
thuong do toa an 4n dinh trong truong hop
khé c6 thé xac dinh muc thiét hai thuc té;
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phong ngira, rin de nhitng hanh vi ¢ y xam
pham quyén SHTT trong twong lai. D& bao vé
quyén loi hgp phap cho ngudi bi thiét hai do
x&m pham quyén SHTT ciing nhu bao dam
tinh ngin ngira, ran de ddi véi hanh vi xam
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