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T6m tdt: Di chiic dién tir khdng phdi 1a mét thudt ngi méi xuat hién trong thol gian gan day, song
hinh thic di chuc dzen tir méi chi dwroc ghi nhdn trong phéap ludt mét s quac gia trén thé gidi. Tai
chdu Au, mot s6 quéc gia (nhw Anh, xir Wales hay Estonia) da thira nhdn mot cach truc tiép hodc gidn
tiép hinh thirc di chiic dién tir. Nghién ciru qud trinh ldp phdp ciing nhi thue tién lién quan dén di chic
dién tir ciia cdc quoc gia ndy cé thé mang lai cho cac quoc gia khéc, trong dé c6 Viét Nam nhiing kinh
nghiém quan trong trong qud trinh hodn thién phdp ludt lién quan dén di chiic. Bai viét nghién ciu
khung phdp Ii va thyec tién vé di chiic dién tir tai Anh va xiz Wales va Estonia, qua dé goi mé cho viéc
xdy dung quy dinh tiéu chudn ki thudt chit ki s6 va thiét lgp hé thong leu trik di chiic quéc gia tai Viét Nam.
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Abstract: The concept of electronic will is not new, but its legal recognition has only been
established in the legislation of a few countries worldwide. In Europe, several countries (such as
England, Wales, and Estonia) have acknowledged electronic wills either directly or indirectly.
Studying the legislative processes and practical implementation related to electronic wills in these
countries can provide valuable insights for others, including Vietnam, in improving the relevant laws.
This article studies the legal framework and practical application of electronic wills in England,
Wales, and Estonia, thereby providing recommendations for establishing technical standards for
digital signatures and a national repository for electronic wills in Vietham.
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1. Pit vin dé quyét s6 27-NQ/TW ngay 09/11/2022 ciia Ban
Chap hanh Trung wong Dang khoa X111 vé tiép
tuc xay dung va hoan thi¢én Nha nudc phap
quyén xa hoi chii nghia Viét Nam trong giai
doan méi da nhan manh yéu cau day manh
chuyén doi s6 trong hoat dong tu phéap. Trong
* Tién si, Truomg Dai hoc Lugt Ha Noi bdi canh do, viéc sb hda cac giao dich dan sy,

E-mail: hoinv@hlu.edu.vn _ dic biét 1 viec 1ap di chiic bing phuong tién
** Nghién ctru sinh Khoa 28 Truwong Pai hec Luat A O , i s

Ha Néi. E-mail: huongnvt@hlu.edu.vn dign tir khong con ’la xu ’hu:()’ng dy bdo ma da
*** Thac si. E-mail: hungtn@hlu.edu.vn tro thanh nhu cau cap thiét caa xa hoi hién dai.

Cudc Cach mang cong nghiép lan thir Tu
VGi trong tam 1a chuyén d6i s dang tai dinh
nghia cac quan hé phép luat truyén théng, trong
d6 c6 linh vyc thira ké. Tai Viét Nam, Nghi
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Mac du Bo luat Dan sy nam 2015 va
Luat Giao dich dién tir nam 2023 da tao ra
hanh lang phép li co ban cho cac giao dich
trén moi trudng sb, song quy dinh vé hinh
thire di chac dién tir van con ton tai nhitng
khoang tréng phép i dang ké. Di chic 1a mot
giao dich dan su dac biét, mang tinh ca nhan
nghiém ngat va chi co hiéu luc sau khi nguoi
lap di chuc qua doi, do d6 cac yéu cau vé tinh
xac thuc, tinh toan ven va bao mat théng tin
dat ra nhitng thach thirc chua timg c6 dbi voi
ki thuat 1ap phap truyén thng.

Trén thé gidi, cac qudc gia co nén tu phap
tién tién nhu Estonia hay cac qudc gia thugc
hé théng Thong luat nhur Anh va xir Wales da
va dang c6 nhiing budc di dot pha trong viéc
cdng nhan va van hanh hé thong di chuc dién
tir. Viéc nghién ctu kinh nghiém quéc té, tir
nhiing quéc gia da van hanh 6n dinh hé théng
cdng ching dién tir (e-Notary) dén nhiing
qudc gia dang trong qua trinh du thao luat hoa
di chiic dién tir (e-wills) s& cung cap nhiing
bai hoc giéa tri cho Viét Nam.

Bai viét dugc thyc hién bang phuong phép
phan tich phap luat va thyc tién vé di chic
dién tir tai Anh, x& Wales va Estonia, tir 46 dé
xuat 16 trinh va céc giai phap hoan thién
khung phép Ii vé di chuc dién tar & Viét Nam.

2. Phap luit va thue tién vé di chic dién
tir tai Anh va xir Wales

2.1. Khung phap li vé di chiic dién tir ¢
Anh va xur Wales

Khung phap i vé di chdc tai Anh va xt
Wales trong suét gan hai thé ki qua cha yéu
dua trén Luat Di chiic nam 1837 (Wills Act
1837) - DBao luat dugc ban hanh tur thoi ki
dau cua thé ki XIX®. Pay la van ban phap i

1 Luat Di chac nim 1837 (stra d6i nam 2020),
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co ban quy dinh cac diéu kién dé mot di
chuc dugc xem la hop phap. Mac du cac quy
dinh nay gop phan bao dam sy minh bach va
tinh hop phéap cua viéc lap di chic nhung ro
rang chung duoc thiét ké cho béi canh cong
nghé truyén thong, hoan toan khong dé cap
cac phuong tién ki thuat sé hodc hinh thic
giao tiép dién tur?.

Céc nudc chau Au theo quan diém truyén
thong, khong xem trong hinh thirc cua di chlic
thong qua phuong tién di¢n tid. Do d6, “di
chic dién tir” con 1a mot thuat nglr mai mé tai
Anh va xtr Wales. Tinh trang nay dat ra mot
loat rao can trong bdi canh hién dai, dic biét
sw xuat hi¢n cua dai dich COVID-19 da budc
cac co quan l1ap phap phai nhanh chong thich
nghi dé bao dam rang ngudi dan cé thé thyuc
hién cac quyén phap Ii ciia minh ngay ca khi
céac bién phap gian cach xa hoi nghiém ngat
dugc &p dung®. Trong bdi canh d6, nim
2020, Chinh phi Anh di stra dbi Luat Di
chdc nam 1837, trong d6 tam thoi cho phép
viéc chung kién viéc ki di chuc dugc thuc
hign tr xa thong qua cong nghé video truc
tuyén nhu Zoom hoic Microsoft Teams
(khoan 2 Piéu 2). Tuy nhién, diéu déng luu y
la stra d6i nay chi cho phép “ching kién”
viéc ki di chuc théng qua video ma khéng

https://www.legislation.gov.uk/uksi/2020/952/2022
-02-01), truy cap 25/01/2026.

2 Law Commission (2023), Supplementary consultation
paper and summary, para. 2.4, https://cdn.website
builder.service.justice.gov.uk/uploads/sites/54/2025
/01/Making-a-Will-A-Supplementary-Consultation-
Paper-final-1.pdf), truy cap 25/01/2026.

3 Kenneth G C Reid, Marius J de Waal and R.
Zimmermann (2011), Testamentary Formalities in
Historical and Comparative Perspectiv”, Oxford
University Press, tr. 468.

4 Law Commission (2023), tldd, para. 1.14.
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cong nhan ban than “di chac dién ti” hay
“chir ki dién ti” nhuw mot phan hop 1é trong
qua trinh 1ap di chuc. Piéu d6 c6 nghia 1a
ngudi 1ap di chic van phai in va ki ban gidy,
guri cho nhan chiing chieng kién qua video va
cho ho ki sau®. Qua trinh nay khéng chi phuc
tap, ton thoi gian ma con tiém 4n nhiéu rai ro
phap Ii néu cac budc khong duoc thuc hién
day du®. Sau khi stra doi tam thoi nay hét
hiéu luc vao dau nim 2024, hé théng phap
luat lai quay vé voi nhitng quy dinh mang
tinh chat truyén thdng, chua phu hop véi ki
nguyén sb, lam gia ting ap luc cai cach ddi
vé6i chinh quyén va gigi 1ap phap.

Truéc nhitng han ché néu trén, Uy ban
Phép luat Anh va xi Wales (Law Commission)
- co quan chuyén trach nghién ctu va dé
Xuat cai cach phép luat, da tién hanh khao sét
va danh gia toan dién vé hé thdng lap di
chic. Béo céo cudi cung da duoc cdng bd vao
ngay 16/5/2025 vai tén goi “Making a Will”,
la mot nd luc quan trong nham hién dai hoé
luat di chuc dé phan anh dung nhu cau va
diéu kién x& hoi hién nay’. M6t trong nhiing
noi dung trong tdm trong bao céo la viéc
xem xét cong nhan hgp phép di chdc dién tir,
diéu ma lut hién hanh chura thira nhané,

Theo khuyén nghi tir Uy ban Phap luat
Anh va xir Wales, viéc cdng nhan di chuc
dién to nén dugc thuc hién mot cach than

® Law Commission (2023), tldd, para. 2.160.

® Law Commission (2023), tldd.

7 Xem thém: https:/lawcom.gov.uk/project/wills/, truy
cap 20/5/2025.

8 Law Commission (2025), Modernising Wills Law
Volume I: Report, para. 1.10, https://cdn.website
builder.service.justice.gov.uk/uploads/sites/54/202
5/05/Wills-Report-Volume-1-Report-Final.pdf),
truy cap 25/01/2026.
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trong, theo nguyén tic tirng budc, bao dam
su can bang gitta ¢6i moi cong nghé va an
toan phap li. Cu thé, mot di chuc dién tir s&
chi dwoc coi 12 hop phap néu no dap ang
cac tiéu chi nghiém ngat, bao gdm: 1) duoc
ki bing chir ki dién tir dd duoc xac minh
(secure electronic signature)®; 2) duoc luu
trir trong mot hé théng dam bao an toan,
khdng bi thay d6i noi dung sau khi ki*® va
3) dugc ching kién bai it nhat hai ngudi,
v6i kha nang st dung phuong tién dién tu
nhu video dé chiing kién trong mot sé
truong hop dic biét'l. Tuy vay, Uy ban
Phap luat ciing thira nhan rang c6 nhitng
lo ngai chinh dang vé rai ro gia mao, ép
budc hoac thao tdng khi sir dung cdng nghé
dién tur trong lap di chic'?. Do d6, Uy ban
dé xuat rang viéc céng nhan di chac dién te
khéng nén dugc quy dinh truc tiép va cing
nhic trong dao luat stra d6i ma thay vao do
nén giao quyén cho Bo truong Bo Tu phap
(Lord Chancellor) thong qua cac quy dinh
chi tiét mang tinh linh hoat, c6 thé thay doi
theo sy phat trién cua cdng nghé trong
trong lai'3.

Nhin chung, cac dé xuat cai cach cua Uy
ban Phap luat cho thidy mot xu huéng rd rang
rang, hé thong phap luat Anh dang trén da
tién dan dén viéc cong nhan di chic dién te
nhu mét hinh thac 1ap di chuc hop phép, bén
canh céc hinh thtc truyén théng da co tir 1au
doi cho dén nay. Tuy nhién, dé dam bao qua
trinh chuyén d6i nay didn ra mot cach an

® Law Commission (2025), tldd, para. 8.26.

10 Law Commission (2025), tldd, para. 8.174.

11 Law Commission (2025), tldd, para. 8.32 - 8.33.
12 Law Commission (2025), tldd, para. 8.128.

13 Law Commission (2025), tldd, para. 8.36.
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toan va hiéu qua, can c6 su dau tu dong bod
hé thdng xéc thyc danh tinh, bao mat dit liéu
cling nhu co ché gidm sat va giai quyét tranh
chap phu hop. Bdng thoi ddy manh truyén
thong phap 1i nham xda bo rao can tam Ii va
thoi quen phép Ii truyén théng. Trén phuong
dién phap 1i so sanh, nhiéu qudc gia nhu Uc,
Canada, My (mot sé bang nhu Arizona,
Nevada) dad cong nhan di chuac dién tir va
dang xay dung nén tang luu trir tryc tuyén
chuyén dung cho loai hinh nay**. Bai hoc tir
cac qudc gia do6 s& 1a nguon tham khao quy
bau cho tién trinh cai cach tai Anh®. Viéc
Anh Quéc - qudc gia c6 hé thong phap luat
6 anh huéng sau rong va giau truyén thong,
cdng nhan di chac dién tir ¢6 thé mo ra lan
s6ng cai cach twong tu tai nhiéu nudc theo
hé thong Thong luat (Common law) khéc.

2.2. Thyec tién ap dung di chiic dién tir tai
Virong quoc Anh

Mic du trong nhitng nim gan day, Luat
Di chiic nim 1837 d3 c6 nhitng diéu chinh
tam thoi nham cho phép chung kién viéc ki
di chlc tir xa thdng qua cac nén tang video
truc tuyén trong bdi canh dai dich COVID-
19, song trén thuc té, viéc &p dung di chic
dién tur tai Anh van con rat han ché va chu
yéu duoc thyc hién dudi dang ban gidy
truyén théng'®. Nguoi dan, dic biét la
nhirng nhom tré va nguoi dung cong nghé
sb, ¢6 xu huéng mong mudn cac hinh thic
lap di chdc nhanh gon va tién lgi hon qua
phuong thirc dién tir, song cac rao can vé
mat phap 1i va ki thuat khién phan Ion ho

14 Law Commission (2025), tldd, para. 8.41.
15 Law Commission (2023), tldd, para. 2.93
16 Law Commission (2025), tldd, para. 8.184
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van phai s dung cac phuong phap 1ap di
chic truyén thong. Pong thoi, cac té chiic
dich vu phap Ii ciing chua thé phét trién
hoan chinh cac san pham lap di chuc dién tir
do thiéu sy rd rang vé quy dinh phap luat va
chuan myc ap dung.

Trén thuc té, mot trong nhitng tré ngai
I6n nhét ddi véi viéc &p dung di chuc dién tu
la c4c van dé lién quan dén bao mat, xac
thuc va ngin ngira gian 1an. Diéu 9 Luat Di
chtc nam 1837 yéu cau di chic phai duoc ki
truéC Mt it nhat hai nhan chang cing luc
hodc qua video tric tuyén duoc chung kién
day du, nham dam bao tinh xac thuc va y chi
cua ngudi lap di chdc. Tuy nhién, viéc bao
vé danh tinh ngudi ki, dong thoi dam bao
rang tai lieu khong bi chinh stra hoic gia
mao sau khi ki van 1a nhiing bai toan ki thuat
phtic tap chua duoc giai quyét triét dé*7. Hon
nira, cac tiéu chuan chir ki dién tir nang cao
hay dugc ching nhan theo quy dinh Dich vu
nhan dang, xac thuc va tin cay dién tu
(Electronic Identification, Authentication
and Trust Services - eIDAS) cua Lién minh
chau Au®® van chua dugc ap dung phé bién
trong linh vuc 1ap di chic tai Anh do phap
luat truyén thng tai quéc gia nay, khién cho
c4c bén lién quan thiéu di sy tin tuong can
thiét dé chap nhan cac di chuc dién tir nhu
mat hinh thirc phép li chinh thac?®.,

17 Law Commission (2025), tldd, para. 8.8

18 Hiéu 3 Quy dinh (EU) S6 910/2014 Hoi ddng chau
Au vé dich vu nhan dang dién tir va uy thac cho cac
giao dich dién tir trén thi truong noi bd va bai bo
Chi thi 1999/93/EC. Xem thém tai: https://eur-
lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32014R091
0&from=EN#cpt_lII, truy cap 25/01/2026.

19 Law Commission (2025), tldd, para. 8.25.
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Ngoai nhitng rao can phép li va ki thuat,
nhan thic cia ngudi dan va gidi luat su vé di
chuc dién tir cling 1a mot thach thirc dang ké.
Nhiéu ngudi van giir quan niém truyén théng
rang di chidc chi cé thé an toan va hop phap
khi ton tai dudi dang ban gidy, mot phan do
thoi quen 1au doi va sy lo ngai V& cac rui ro
cdng nghé. Tuy nhién, da c6 mot sé don vi
va cong ti nhu Videosign, Digidenity and
Adobe thir nghiém céc nén tang lap di chic
dién tu, cho phép ngudi dung tao lap, ki va
lwu trir di chic truc tuyén véi tinh ning
chung kién qua video va ki s6%°. Mic du vay,
do thiéu sy cong nhan chinh thac tir phép
luat, cac di chuc dién tir nay van chi duogc
xem nhu ban dy thao hoac tai liéu tham
khao, budc nguoi lap di chic phai hoan thién
phién ban gidy dé dam bao hiéu luc phap Ii
day du. Piéu nay khién cac nén tang di chic
dién tir hién nay cha yéu phuc vu muyc dich
tu van hodc luu trir ¢4 nhéan, chua thé thay
thé hoan toan quy trinh lap di chdc truyén
thdng. Nhitng gia thiét vé tranh chap phéap Ii
lién quan dén di chuc dién tir ciing cho thay
rd nhirng kho khan trong viéc xac thuc chir
ki, chitng minh y chi cua nguoi lap va dam
bao tinh toan ven cua di chic, qua d6 thic
day co quan 1ap phap chd trong xay dung cac
tiéu chuan phap I chat ch&, minh bach hon?*.

Nham khic phuc nhitng khé khian trén,
cac bao céo cua Uy ban Phap luat da dé xuat
cac bién phap hd trg tir phia Nha nuéc va
cac co quan quan |i nham phét trién co so ha
tang ki thuat s6, hé thong luu trit, x4c thuc
dién tr bao dam an toan va tang cuong Su tin

2 Law Commission (2025), tldd, para. 1.78.
2l Law Commission (2025), tldd, para. 6.28.
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cay x4 hoi d6i véi di chac dién ti. Dong
thoi, cong tac dao tao, tap huan cho luat su,
cdng chimg vién va ngudi dan duoc khuyén
khich nham nang cao nhan thuc vé loi ich va
nhitng rai ro lién quan dén di chuc dién tu.
Qua trinh sb hoé toan dién trong viéc lap va
quan If di chic khong chi gidp giam thiéu
cac sai sot vé phap Ii ma con mé rong kha
ning tiép can cong bang phap luat, dic biét
cho nhiing nguoi gia yéu, bénh tat hoac kho
khin trong di chuyén. Trong twong lai gan,
khi cac quy dinh vé chir ki dién tor duoc ban
hanh va luat stra ddi c6 hiéu luc chinh thuc,
viéc lap di chic dién tir du kién s& tro nén
pho bién, thuan tién hon va cic nén tang
phép li ki thuat s6 c6 thé phat trién manh mé
hon, tich hop cdng nghé blockchain hoac tri
tué nhan tao dé bao vé tinh toan ven va hd
tro tw van tu dong cho nguoi lap di chic?.

3. Phap luit va thyec tién vé di chic dién
twr tai Estonia

3.1. Khung phap i vé di chic dién tir ¢
Estonia

Estonia, vdi tu cach 1a mét trong nhiing
qudc gia di dau trong chuyén d6i s6 ¢ chau
Au, di thiét 1ap mot khung phép Ii twong dbi
tién bo cho phép viéc lap va chung thyc di
chuc duéi dang dién ta. Hé théng nhan dién
Ki thuat sb qudc gia (digital identity infrastructure),
cliing voi nén tang cong ching dién tir (e-
Notary) va viéc tich hop cac tiéu chuan ki
thuat cia Quy dinh eIDAS cua Lién minh
chiu Au da tao diéu kién phap Ii thuan loi
cho su hién dién va hiéu lyc cua di chic dién
tir trong thuc tién tu phap tai Estonia. Tuy
nhién, bén canh nhitng tién ich vé mat ki

22 Law Commission (2025), tldd, para. 8.167.
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thuat va tha tuc, di chic di¢n tir van con la
mot hién tuong phap i méi mé, tiém an
nhiéu rai ro vé gié trji ching c cua tai liéu sb.

Khung phap li diéu chinh “di chic dién
tu” tai Estonia khong duoc quy dinh trong
mot van ban duy nhat ma phan tan trong
nhiéu dao luat va quy dinh phép Ii khac nhau,
tidu biéu la Luat Thura ké (Law of Succession
Act) nim 2008 (duoc stra doi, bd sung nam
2025), Bo luat Dan su chung (An Act on the
General Part of the Civil Code) nam 2002
(dwoc sira doi, b6 sung nam 2025), Luat Cong
chirmg (Notarisation Act) ndam 2001 (duoc stra
d6i, bd sung nim 2024), cung voi cac quy
dinh lién quan dén chix ki dién tur duoc noi
luat hod tir Quy dinh eIDAS cua Lién minh
chau Au. Theo dé, viéc xac dinh tinh hop I¢
cua mot di chuc dién tir tai Estonia doi hoi
su phdi hop giita cac tiéu chi vé& hinh thic,
thu tuc va cdng nghé, duoc dit trong mot cau
trdc phap i twong ddi linh hoat nhung van
nghiém ngat vé mat chuan myc.

Hién nay, Estonia chua c6 quy dinh nao
dinh nghia vé “di chuc dién tir” theo hé thong
van ban phap luat hién hanh. Tuy nhién, theo
biéu 21 va biéu 24 Luat Thira ké caa Estonia
(stra d6i, b6 sung nam 2025)%, mét di chic
duoc coi la hgp phap khi dugc lap theo mot
trong c&c hinh thuc dugc cong nhan la di
chiic céng ching va di chic viét tay. Trong
do6, di chuc cong chang 1a hinh thic chiém
wu thé va c6 muc d6 an toan phap 1i cao
nhat?*. Pang cha ¥, trong khi Diéu 21 cua

23 Luat Thira ké ndm 2002 (stra ddi, bd sung nam 2025),
https://www.riigiteataja.ee/en/eli/ee/520032025009
[/consolide/current, truy cap 25/01/2026.

24 Maret Kruus, Rainis Int va Ants Nomper (2018),
“The Patient’s Will - Why and for Whom?”, Journal
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Pao luat nay quy dinh ring mét di chic cong
ching ¢ thé duoc lap dudi dang vin ban
gidy, voi diéu kién cong chuang vién xac
minh dugc danh tinh va nang luc phap li caa
ngudi 1ap di chiic, ddng thoi bao dam day du
céc yéu cau hinh thic thi khoan 1(1) Diéu 38
Luat Cong chung nam 2024 lai quy dinh
rang tai liu cong chang cé thé duoc phat
hanh duéi dang ki thuat sé; trong truong hop
do, chir ki sb s& duoc thay thé cho chit ki va
con dau mau caa cdng chang vién. Su giao
thoa nay hgp thuc hoa tinh xéac thyuc cua di
chuc dién tr khi ddp ung day du quy trinh
ching thyc va dinh danh, thé hién tu duy 1ap
phép vira than trong vira coi mo trong linh
vuc thura ké?.

Tinh kha thi cua di chuc dién tir tai
Estonia dugc bao dam béi mét nén tang cong
nghé phép Ii tién tién - hé théng cong chimng
dién tr (e-Notary system), cho phép thuc hién
hanh vi cdng ching tir xa thong qua giao dién
hinh anh va am thanh thoi gian thuc?®. Theo
khoan 7 Biéu 13 Luat Cong chimg nam 2001
(stta d6i, bd sung nam 2024), cong ching
vién duoc quyén xac nhan cac giao dich phap
li, bao gdm ca viéc lap di chuc, théng qua
nén tang s6 néu nguoi 1ap di chic sir dung
hinh thirc dinh danh dién tir quéc gia, ching
han nhu thé cin cudc ki thuat sé hoic
Mobile ID. Bén canh d6, van ban di chuc

of Juridica International, s 27, tr. 158.

25 Urve Liin (2014), “Succession Law Procedure Coverage
in Estonian Public Electronic Databases: Ametlikud
Teadaanded and the Succession Register”, Journal
of Juridica International, s 21, tr. 197.

% Laura Kask (2024), “Time of Signing: Legal
Requirements and Technical Options for Hand-
written and Electronic Signatures”, Journal of
Juridica International, s 33, tr. 62.
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phai dwoc ki bang chir ki dién tir du diéu
kién (qualified electronic signature), dong
thoi toan b6 qué trinh giao dich phai bao
dam tinh minh bach, xac thuc va kha nang
truy xuat vé sau?’.

Mat khéc, vé phuong dién ki thuat, chir
ki dién tir du diéu kién tai Estonia c6 gia tri
phap Ii ngang bang véi chir ki viét tay theo
quy dinh tai khoan 1 Biéu 80 B¢ luat Dan su
chung nim 2002 (stta d6i, b6 sung nim
2025)%. Theo d6, néu mot di chiic duoc soan
thao bang van ban dién tir va ki bang chir ki
dién tor du diéu kién, dong thoi dugc xac
nhan qua hé thdng xéc thuc dién tr do nha
nudéc cap thi vé nguyén tic, di chiic d6 c6 thé
c6 hiéu luc phép li twong duwong voi mét di
chdc viét tay truyén thong?. Noi cach khéc,
néu mot di chuc dugc ki bang chit ki dién tur
du diéu kién, dong thoi duoc xac thuc boi
cong ching vién thdng qua hé théng nhan
dién dién tir qudc gia thi vé mat nguyén tac,
van ban d6 dap tng diéu kién vé hinh thic
va nang luc lap di chuc theo quy dinh cua
phap luat thira ké.

Ngoai ra, quy trinh lap di chac dién tir tai
Estonia van hanh theo nguyén tic “chinh
danh - chinh thuc - chinh thic”, véi su tich

27 Khoan 1 Piéu 3 Quy dinh (EU) S6 910/2014 Hoi
ddng chau Au vé dich vy nhan dang dién tir va uy
thac cho céc giao dich dién ta trén thi truong ndi bo
va bai bo Chi thi 1999/93/EC; khoan 1(1) Dicu 39 Luat
Cong chimg ndm 2001 (stra d6i, bd sung ndm 2024).

28 Bg luat Dan su chung nam 2002 (sira ddi, bd sung
nam 2025), https://www.riigiteataja.ee/en/eli/ee/52
8082015004/consolide/current, truy cap 25/01/2026.

29 Tiina Mikk va Karin Sein (2018), “Digital Inheritance:
Heirs’ Right to Claim Access to Online Accounts
under Estonian Law”, Journal of Juridica International,
$6 27, tr. 117.
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hop truc tiép gitra nén tang e-Notary, hé
thdng dinh danh dién tir (ID-card, Mobile-
ID, Smart-ID) va co s dit liéu dan cu qudc
gia. Nguoi 1ap di chic chi can truy cap hé
thdng, ding nhap bang mot trong cac phuong
thirc nhan dang dién tir du diéu kién, sau do
tién hanh phién hop cong chimng tir xa véi mot
cbng chang vién. Trong phién lam viéc nay,
cbng chang vién s€ chiu trdch nhiém xac
minh danh tinh, danh gia nang luc hanh vi va
dam bao rang nguoi lap di chic hanh dong
mot cach tu nguyén, khéng chiu ap luc hay
anh hudong bén ngoai. Khi noi dung di chuc
duoc thoa thuan, tai liéu s& duoc ki bang chix
ki dién tir du diéu kién (qualified e-signature)
va luu trit an toan trong hé thdng cong ching
qudc gia. Bong thoi, ban di chuc duge ding
ki vao co s& dir lidu trung wong vé di chic,
noi théng tin vé sy ton tai cua di chdc cé thé
duogc kiém tra bai nhimg nguoi c6 lién quan
sau khi nguoi lap di chiuc qua doi nhung ndi
dung chi tiét vin duoc bao mat tuyét ddi
nham bao vé quyén riéng tu, nhd d6 han ché
tinh trang that lac di chuc va dam bao tinh
khach quan cua di chic khi giai quyét van dé
chia thira ké theo di chc.

Tuy Estonia khéng phan biét vé mat
hinh thtc gitra di chlc truyén théng va di
chuc dién tir nhung cac diéu kién vé hiéu
lyc cua di chic nhu nang lyc hanh vi dan
su, tinh rd rang caa noi dung, su tu nguyén
trong viéc lap di chac va khong vi pham
diéu cdm cua phap luat van duoc ap dung
chat ché cho ca hai hinh thirc. Bang cach
tich hop céng nghé vao khudn kho hién
hanh thay vi tao 1ap thé loai méi, Estonia da
t6i wu hoa hé théng cong chiing sb trén nén
tang eIDAS, dam bao tinh toan ven va xac
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thuc cuaa di chdc. Tuy nhién, su thanh cong
nay phu thudc chit ch& vao ha tang ki thuat
s6 tién tién va mtc do dinh danh dién tir
phd quat — nhitng diéu kién doi hoi su diéu
chinh can trong khi van dung vao cac quéc
gia 6 bi canh phéap Ii khac biét.

3.2. Thyec tién ap dung di chiic dién tir &
Estonia

Estonia, qudc gia duoc ménh danh 12
“nha nudc sb dau tién trén thé gisi”, ndi bat
V6i su phét trién ddng bo va toan dién vé ha
tang ki thuat sb, da va dang trién khai thanh
cong md hinh di chuc dién tir trong hé théng
phap luat dan su cia minh®. Tuy nhién, bén
canh nhirng thanh qua mang tinh dot pha,
thuc tién ap dung di chic dién tu tai Estonia
cling dat ra khong it van dé phép Ii can duoc
tiép tuc ra sodt va hoan thién, dic biét 1a
trong viéc bao dam tinh hop Ié caa hinh
thire, x4c thuc y chi va bao vé quyén lgi caa
cac bén lién quan®.,

Theo Diéu 21, Diéu 23 Luat Thira ké
nam 2002 (stra ddi, bd sung nam 2025), chi
nhitng di chuc duoc lap thong qua céng
chang vién, bao gom ca hinh thuc truc tiép
va truc tuyén va cac ban di chic viét tay
duoc lap truge it nhat 02 nguoi lam chiing
méi duoc thira nhan hiéu luc phéap If day du.
NGi céch khac, cac ban di chic viét tay
duoc lap trude it nhat 02 nguoi lam chiing
néu dugc s6 hoa hoic tao 1ap c& nhan théng
qua phan mém dién tir thi s& khong duoc
cong nhan. Mic du vé Ii thuyét, mot vin

%0 Fredrika Bjorklund (2016), “E-government and
moral citizenship: the case of Estonia”, Journal of
Citizenship Studies, s6 20, tr. 914.

31 Divald, S (2021), E-Estonia: A Digital Society's
Transition to Formality, Nxb. Geneva, tr. 12.
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ban nhu vay c6 thé duoc xem xét vé gia tri
chang ctr néu xay ra tranh chip, song do
thiéu quy dinh cu thé vé trinh tu lap,
phuong thirc x4c minh danh tinh cling nhu
kha nang chirng minh y chi tu nguyén nén
di chuc dién tir tu 1ap van dang ngoai ving
an toan phap li. Tinh trang nay dat ra yéu
cau cap thiét ddi véi nha 1ap phap Estonia
trong viéc hoan thién khung phap li, bao
dam sy minh dinh gittra cac hinh thtc di
chdc dién tir c6 gia tri phép li va nhitng hinh
thac chi c6 gié tri tham khao hoac phu tro
trong tranh tung.

Ngoai ra, dich vu e-Notary bat dau thur
nghiém tir thang 4/2020, ngay thoi diém dai
dich sap bung phéat va tir d6 tré thanh dich vu
cdng ching tir xa hoan thién dau tién tai
chau Au. Viéc sir dung di chuc dién tu tai
Estonia da ghi nhan sy gia ting dang ké, dac
biét trong thoi ki dai dich COVID-19, khi
nhu cau lap di chuc tang cao nhung viéc tiép
xdc truc tiép bi han ché. S liéu tir Phong
Cong ching Estonia cho thdy, trong quy |
nam 2020, khoang 91% céc giao dich cong
chang cua céng dan tai quc gia nay da duoc
thuc hién tir xa (bao gém ca di chic duoc 1ap
thdng qua nén tang e-Notary)®. Diéu nay
phan anh su chuyén d6i hanh vi phép 1i trong
xa& hoi Estonia, noi cong nghé khdng chi
dong vai tro hd trg ma con thay doi can ban
cach thirc tiép can va thuc hién quyén dinh
doat tai san thira ké. Tuy vay, van ton tai mot
bo phan cong dan wa chuong hinh thuc di
chic truyén thdng vi Ii do tam Ii, théi quen

32 Estonia’s fully remote e-notary service — 1st state e-
service of its kind in Europe,https://e-estonia.com/
estonias-fully-remote-e-notary-service-1st-state-e-
service-of-its-kind-in-europe/, truy cap 17/5/2025.
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hodc han ché trong tiép can cong nghé, dic
biét & nhom ngudi cao tudi. Tinh trang nay
dit ra yéu cau déi véi nha nudc trong viéc
xay dung cac co ché hd tro ki thuat ciing nhu
bao dam tinh bao trum phap Ii dé tranh tao ra
su phan hoé trong tiép can quyén thira ké
gitra cac nhom dan cu.

Du Estonia dat dwoc nhiéu thanh tuu
dang ghi nhan, thuc tién van dat ra khong it
thach thirc phép li phac tap trong viéc xac
minh nang lyc hanh vi va y chi ty nguyén
cua nguoi lap di chic trong mdi truong phi
vat 1%, Viéc thiéu sy hién dién truc tiép
khién cong chiing vién kho nhan dién céc dau
hiéu tam Ii bat 6n hoac su chi phéi tir bén thir
ba qua hé théng hop truc tuyén (Piéu 18 Luat
Cong chting nim 2001 (stra ddi, booe sung
bam 2024). Du chua c6 vu tranh chap cu thé
nao dugc céng bd lién quan dén hiéu luc cua
di chiic dién tir tai Estonia do van d thao
tung tinh than hay mat nang lyc hanh vi, mot
s6 chuyén gia phép Ii van bay to lo ngai rang
hé thdng hién hanh c6 thé chua du linh hoat
dé xu Ii nhitng tinh hudng phuc tap trong
thuc té%. Bao céo cua Hoi dong Cong chang
chau Au (CNUE) nim 2024 ghi nhan rang
qué trinh cong chimg dién tir can duoc hd trg
boi hé théng dang ki ching tir cong khai va
cac co ché dam bao tinh xac thuc tai lieu
xuyén bién gioi trong Lién minh chau Au®.

3 Kai Harmand (2021), “Digitalisation before and
after the Covid-19 crisis”, Journal of ERA Forum,
$6 22, tr. 39.

3 Joanna Marszatek-Kawa va Kateryna Holovko (2023),
“The Limitations of Human and Civil Rights in the
Era of the COVID-19 Pandemic and the Activity of
the State and Law: The Case of Estonia”, Journal
of Bratislava Law Review, s 7, tr. 89.

35 Annual report Notaries of europe,CNUE-Annual-
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Nhu vdy, miac du hé théng e-Notary tai
Estonia d3 dat dén muc do tu dong hod cao
va tao diéu kién thuan loi cho cong dan lap
di chuc tir xa, van ton tai khoang tréng phap
I va ki thuat trong viéc danh gia cac yéu td
chu quan cua nguoi lap.

Ngoai ra, thach thuc trong yéu dbi véi hé
thdng di chiic dién tir tai Estonia la bao mat
dir liéu va an toan théng tin ca nhan trong
toan bo vong doi caa di chlc, bao gom qué
trinh tao lap, luu trix, cdng b va thyc thi. DU
la qudc gia tién phong trong s6 hoa cong
chang, Estonia van phai dbi mat véi rai ro
nay do tinh chat riéng tu va gia tri tai san
trong di chic. Pé tng pho, Estonia di thiét
lap hé sinh thai s6 véi cac bién phap bao mat
da tang két hop giira ha tang cong nghé quéc
gia va co ché phap Ii chat ch&®. Theo do,
toan bo hé théng cong ching dién tir dugc
trién khai thong qua nén tang e-Notary, van
hanh dya trén ha tang trao d6i dit lieu X-
Road va hé théng dinh danh ki thuat s6 qudc
gia bao gém ID-card, Mobile-ID va Smart-
ID — c4c codng cu dinh danh nay déu tuan thi
quy dinh eIDAS cua EU va dugc mad hoa
bang ha tang khoa cong khai qudc gia c6 do
an toan cao. Ngoai xé&c thuc hai yéu tb
(2FA), hé théng con tich hop xic minh da
I6p (multi-factor authentication) trong qua
trinh truy cap va ki dién tr di chuc, bao dam
rang chi ngudi c6 tham quyén dugc truy cap
noi dung®’. Pic biét, toan bo dir liu lién

Report-2024.pdf

36 Xem thém tai: Data exchange layer X-tee | RIA,
https://www.ria.ee/en/state-information-system/
data-exchange-platforms/data-exchange-layer-x-tee),
truy cap 20/5/2025.

37 Silvia Lips, Nitesh Bharosa va Dirk Draheim (2020),

TAP CHIi LUAT HOC SO 1/2026


https://www.notariesofeurope.eu/wp-content/uploads/2025/02/CNUE-Annual-Report-2024.pdf
https://www.notariesofeurope.eu/wp-content/uploads/2025/02/CNUE-Annual-Report-2024.pdf
https://www.ria.ee/en/state-information-system/data-exchange-platforms/data-exchange-layer-x-tee
https://www.ria.ee/en/state-information-system/%20data-exchange-platforms/data-exchange-layer-x-tee
https://www.ria.ee/en/state-information-system/%20data-exchange-platforms/data-exchange-layer-x-tee

quan dén di chac dién tir duge luu trir phan
tan va bao vé bang chir ki dién tir co gia tri
phap li trong duong chit ki tay theo Diéu 25
cia Quy ché eIDAS®®. Bong thoi, cac giao
dich va hoat dong truy cap déu duoc ghi lai
bing nhat ki kiém toan ki thuat sé (digital
audit logs), cho phép phéat hién moi hanh vi
bat thudng hodc truy cap trai phép.

Bén canh do, kha nang tuong thich cua
di chuc dién tir Estonia vai cac hé thdng phép
luat nude ngoai trong trudng hop tai san hoac
nguoi thira ké ¢ yéu té qudc té ciing 1a van
dé quan trong. Du Estonia dd xay dung mot
ha ting phap Ii - ki thuat hién dai dua trén nén
tang nhan dién s6 qudc gia, hé thong X-Road
va cac co ché cong chung dién tir thi tinh kha
dung cta di chuc dién tr van phan 16n bi gioi
han trong pham vi lanh thd va khudn khd
phép luat cia qudc gia nay. Cu thé, khi di
chuc dién tir & Estonia dugc dé trinh thi hanh
tai nudc ngoai, co ché xac minh quoc té phai
tuong thich véi hé thdng nay. Néu qudc gia
tiép nhan khdng s dung dir lieu X-Road
hoic khdng cho phép kiém ching chit ki qua
cac nén tang ki thuat twong duong, di chuc
dé bi bac bo*°. Thuc trang nay doi hdi sy hai
hoa phap i quéc té, dac biét 1a su céng nhan
1dn nhau vé chit ki dién ti c6 chuang thuc va
thiét 1ap hé thong truy xuat thong tin xuyén
bién gio*. Pay 1a van dé phap Ii mang tinh

elDAS Implementation Challenges: The Case of
Estonia and the Netherlands, Nxb. Springer, tr. 75.

3 Pidu 25 Quy dinh (EU) S6 910/2014 Hoi ddng
chau Au vé dich vu nhan dang dién tr va uy thac
cho céc giao dich dién tu trén thi truong nodi bo va
bai bo Chi thi 1999/93/EC.

%9 | aura Kask (2024), tldd, tr. 62.

40 Marko Stilinovi¢ (2021), “Testamentary dispositions
in the context of global pandemic”, EU and
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hé théng, doi hoi su hop tac phap i quéc té
va viéc hai hod cac chuin muc vé chit ki
dién tir va xéc thyc tai liéu gitra cac quéc gia
thanh vién Lién minh chau Au ciing nhu cac
dbi tac ngoai khéi. Nhu vay, gia tri cua di
chic sb khdng chi dya vao noi luat hay cong
nghé cua Estonia ma con phu thudc vao céac
diéu wéc quéc té vé dong bo hoa tiéu chuan
hinh thac va xac thuc dién tir.

4. Mét s6 goi mé cho viéc ghi nhan
quy dinh vé di chic dién tir & Viét Nam

V& Ii luan, can khang dinh rang y chi cua
ngudi 1ap di chic 1a yéu té quan trong nhit,
ban chat cua di chiic khdng nam & hinh thtc
ma la ¢ viéc y chi dinh doat cua nguoi lap di
chdc. Hinh thac di chiac 1a phuong thirc ghi
nhan va luu gitt y chi dinh doat tai san cua
ngudi dé lai di san*. N6i cach khéc, hinh
thic di chlc la cong cu dé théng qua do
ngudi 1ap di chdc thé hién y chi cudi cung
cua minh, muc dich cua hinh thic di chic la
gilp bao vé y chi cua nguoi lap di chdc va
dam bao tai san dugc phan chia dung theo
mong mudn caa ho. Do do, cling véi su phét
trién cua khoa hoc va cong nghé, hinh thic
di chlc can phai linh hoat va thay doi dé
thich nghi, vi du nhu di chuc dién tir néu dap
tmg duoc nhu cau thé hién dung ¥ chi cua
ngudi l1ap di chic mot cach rd rang thi can
dugc cong nhan hop phap.

Trong bdi canh Cach mang cong nghiép
4.0 dang dién ra manh mé, viéc thira nhan di

comparative law issues and challenges series,
$6 5, tr. 502.

41 Nguyén Thanh Thu (2023), Hinh thizc di chic theo
phap lugt dan sy Viét Nam, Luan an tién si luat
hoc, Trudng Pai hoc Luat Thanh phé H6 Chi Minh,
tr. 57.
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chuc dién tir 1a mot xu hudng tat yéu nham
phU hop Vvéi sy phét trién cua cong nghé
thong tin va nhu cau thyc tién. Bén canh do,
Luat Giao dich dién tr nam 2023 da thura
nhan thong diép dir liéu, chir ki dién tr, luu
trir dién tr trong giao dich céng — tu va Luat
Bao vé dir liéu c& nhan nam 2025 tao hang
rao phap li cho xur li, Iuu trit, chia sé di liéu
nhay cam. Do d6, viéc thiéu quy dinh cu thé
vé van dé nay di tao ra khoang tréng phap i,
khién cho nhitng ban di chuc dién tir, di thé
hién rd rang y chi cia nguoi lap van khéng
duoc céng nhan vé mat phép 1.

Trong khi do, chu truong cuia Bang va
Nha nuéc Viét Nam chi dao phat trién khoa
hoc, cong ngh¢, d6i mai sang tao va chuyén
ddi s6 1a mot yéu cau khach quan, 1a lua
chon chién lugc théng qua chu dé chuyén
d6i s6 nam 2025 1a: “Chuyén doi sé toan
dan, toan dién, toan trinh dé tang toc, bit
pha phat trién kinh té sé”. Mai day, Nghi
quyét s6 66-NQ/TW ngay 30/4/2025 caa Bo
Chinh tri vé& d6i mai cong tac xay dung va
thi hanh phap luat dap @ng yéu ciu phat
trién dat nudc trong ki nguyén méi, vé
nhiém vu d6i voi cong tac xay dung va
hoan thién phap luat da khang dinh: “Tdp
trung xay dung phap lugt vé khoa hoc, cong
nghé, doi méi séng tao va chuyén doi so,
tzo hanh lang phap li cho nhitng vdn dé
méi, phi truyén théng (tri tué nhan tgo,
chuyén déi so, chuyén déi xanh, khai thac
nguon luc di liéu, tai san ma hoa...) dé
hinh thanh cac dong luc tang truong mai,
thiic ddy phét trién lyc leong sdn xudt mdi,
cac nganh cong nghiép mai”. Theo 6, viéc
phap dién hoé& di chuc dién ta khoéng chi
phi hop véi dinh huéng chinh pha sé ma

82

con 1a budc thé ché hoa hinh thirc phap 1i
dién tir dua trén dinh danh sd, chit ki sb, luu
trir/dang Ki tap trung.

Bén canh d6, vé& ha tang dich vu cong
truc tuyén, theo UN E-Government Survey
2024, Viét Nam dat EGDI 0,7709, xép hang
71/193*, thuoc nhém Very High, thé hién
viéc kha niang cung cap dich vu céng sb cua
Viét Nam di tiém can cac nuéc phat trién.
S6 liéu vé muae do cong dan sé cua Viét Nam
thong ké vao dau nam 2025 c6 79,8 triéu
ngudi ding Internet (chiém 78,8%)%, d6 phu
truc tuyén rong tao nén nhu cau va kha ning
tiép can dich vu di chuc dién te ddi véi
ngudi dan. Ngoai ra, ha ting dinh danh dién
tir (elD) theo cap VNelD mirc 2 tuwong thich
v6i yéu cau “dinh danh manh” cua cac hé
thdng e-wills. Hon hét, hé thong vé an toan,
an ninh mang ¢ Viét Nam thuoc Tier 1 (nhom
“hinh mau” cua ITU Global Cybersecurity
Index 2024, voi diém 99,74*, cho thay cam
két phap i va ki thuat cao vé an toan thong
tin — diéu kién cét 161 dé van hanh hé thdng
e-wills an toan.

4.1. Mét sé goi mé tir kinh nghiém cua
Anh va xir Wales

Kinh nghiém tir Anh Quédc cho thay qua
trinh tiép can va ghi nhan di chuc dién tu can
dugc thuc hién mot cach can trong, tung

42 United Nations (2024), E-Government Knowledgebase:
Viet Nam Country Profile, https://publicadministration.
un.org/egovkb/en-us/Data/Country-Information/
id/189-Viet-Nam?), truy cap 15/8/2025.

43 \igt Nam: So hoa 2025, https:/datareportal.com/
reports/digital-2025-vietnam?, truy cap 15/8/2025.

44 \ligt Nam dwoc xép hang trong nhém cac quéc gia
ddan dau vé an ninh mgng, https:/en.vietnamplus.vn/
vietnam-ranked-in-leading-group-of-cyber security -
countries-post296857.vnp, truy cap 15/8/2025.
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budc va c6 su danh gia ki ludng tir ca goc do
ki thuat, phap Ii va x& hoi. Trong tai liéu
“Making a Will: A Supplementary Consultation
Paper”, Uy ban Phap luat phdp Anh va xu
Wales da nhin manh dén viéc phai thiét lap
mot co ché phéap Ii chit ch& dé xac dinh tinh
hop 1é cia mét ban di chic dién tw, vai cac
tiéu chi nhu xac minh danh tinh cta ngudoi
lap di chuc, dam bao tinh tu nguyén va r6
rang trong viéc thé hién y chi va cudi cuing la
bao dam an toan, bao mat théng tin. Mot
diém dic biét dang luu ¥ 1a trong bdi canh
dai dich COVID-19, Chinh phu Anh da co
budc di mang tinh thir nghiém khi cho phép
cdng nhan cac di chiic duoc chang kién qua
video, day 1a mot dau hiéu cho thay kha
nang phap luat cé thé thich nghi véi hoan
canh cu thé nham phuc vu tét hon quyén loi
cia cong dan. Tu thuc tién cua Anh va xir
Wales, Viét Nam c6 thé rt ra mot s6 bai hoc
dé timg budc xay dung quy dinh phép luat
vé di chuc dién ta. Viéc khong thira nhan bat
Ki hinh thirc nao lién quan dén phuong tién
dién tir khién cac van ban thé hién y chi qua
nén tang so, du co day du yéu té ty nguyén
va xac thuc van bi xem la v hiéu hoac
khbng co gia tri phap Ii.

Trudc hét, can thiét lap rd rang khai
niém “di chic dién ti” trong hé théng phap
luat dan su. Theo d6, di chuc dién tir c6 thé
dugc dinh nghia dua trén khai niém di
chic tai Piéu 624 B¢ luat Dan sy nim
2015, cu thé: “Di chiic dién tur 1a di chlc
duoc ldp, lvu trir va xac thyc théng qua
phwong tién dién tir, dap irng cdc diéu kién
do phap ludt quy dinh”. Viéc xac lap khai
niém 1a nén tang quan trong dé tao tién dé
cho viéc xay dung cac quy dinh chi tiét vé
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diéu kién hiéu luc, thu tuc lap va co ché
bao vé phép li.

Thet hai, can xay dung co ché xac thuc
r0 rang va dang tin cdy cho di chac dién tu.
Bai hoc rat ra tir nhirng ban bao cao cua Uy
ban Phap luat Anh Qudc cho thiy véan dé xac
thuc danh tinh va y chi cua nguoi 1ap di chic
la mau chét dé dam bao tinh hop phap va
phong ngira tranh chap. Theo d6, Viét Nam
c6 thé can nhic viéc yéu cau str dung chit ki
s6, ma xac minh dinh danh c4 nhan (nhu cin
cudc cdng dan gan chip hoic cac hinh thic
dinh danh dién t¢ nhu eKYC (Electronic
Know Your Customer) va tich hop hé théng
xac thuc hai budéc (2FA - Two-factor
authentication) dé nang cao tinh bao mat. Cu
thé, ngoai chir ki dién tir du diéu kién theo
tidu chuan qudc gia, Viét Nam c6 thé quy
dinh bd sung cac 16p bao mat nhu: xac minh
qua md OTP giri dén thiét bi da dinh danh,
két hop xac minh khuén mat hoic sir dung
hé thdng sinh tric hoc tich hop tir dir liéu can
cudc ¢éng dan gan chip. Theo dé, nhitng quy
dinh nay c6 thé duoc luat hod bang cach b
sung vao Piéu 630 Bo luat Dan sy nam 2015
mot khoan méi nhu sau: “Bdi véi di chic
dugc lap bang phuong tién dién tir, nguoi 1ap
di chdc phai st dung chit ki dién tur da diéu
kién, dong thoi xac thuc danh tinh thdng qua
hé thong dinh danh dién ti theo quy dinh cua
phap luat. Qué trinh I1ap di chdc phai duoc
ghi nhan bang hé théng ki thuat, dam bao
kha ning kiém tra tinh toan ven cua noi dung
mot cach minh bach”. Bong thoi, c6 thé &p
dung co ché cong ching dién tir théng qua
cdng chung vién sb hoic nén tang cdng nghé
phap |i dugc cip phép va giam sat boi co
quan nha nuéc ¢ tham quyén. Bén canh do,
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Nha nudc can phai thiét 1ap co so ha tang ki
thuat va phép |i déng bo, bang viéc tham
khao mé hinh xay dung cong thong tin dién
ter chuyén trach vé lap va luu trit di chic
dién tor do Nha nudc quan li, noi cho phép
nguoi dan tao lap di chic theo mau, ki xac
thuc va luu trit an toan trén hé thong, tao
niém tin cho nguoi dan sir dung dich vu.

Thiz ba, vé mat ha tang phap i, mot
trung tdm di liu qudc gia vé di chac dién
tr nén duogc thanh lap, twong ty nhu dé xuat
ciaa Anh Quéc vé hé théng luu triv ki thuat
s6 cong khai (centralised electronic storage)®.
Trung tdm nay sé do Nha nudc quan li, cho
phép nguoi lap di chic dang ki, luu trir, stra
ddi hoac huy bo di chiic dién tir mot cach co
kiém soat va ghi nhan nhat ki thay doi. Tu
d6, c6 thé xac 1ap méc thai gian, noi dung
nguyén ban, ngudi chung thyc va cac lan
chinh sira, gop phan ngin ngira tranh chap vé
hiéu luc, thoi diém hoac tinh toan ven cua di
chuc. DBong thoi, can thiét lap co ché giai
quyét tranh chap phi hop lién quan dén di
chuc dién tir. Theo kinh nghiém tir Anh va
xa Wales, viéc xac dinh thoi diém lap di
chac, tinh toan ven cuta ndi dung, su tu
nguyén cua nguoi lap ciing nhu viéc di chuc
cd bi gia mao hay can thiép ki thuat hay
khong l1a nhitng van dé then chét trong viéc
giai quyét cac vu kién. Viét Nam c6 thé ap
dung diéu nay bang cach xay dung quy trinh
giam dinh ki thuat noi dung di chic sb va
x&c minh cac yéu té y chi thdng qua ban ghi
am hinh anh hoic hé thong luu trix néi trén.

Viéc ghi nhan di chtc dién tir 1a bude di
tat yéu nham hién dai hoa phap luat dan su

4 Law Commission (2023), tldd, para. 2.39.
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noi riéng va nén phép 1i Viét Nam néi chung,
ddng thoi dap Gng nhu cau thyuc tién cua
ngudi dan trong ki nguyén sb. Tuy nhién, dé
thuc hién diéu ndy mét cach hiéu qua, Viét
Nam can tiép can maot céch than trong, ting
budc, cb thir nghiém va danh gia tac dong xa
hoi. Kinh nghiém tir Anh va xa Wales cho
thdy viéc xac lap khung phép 1i linh hoat,
can bang giita sy doi mai va bao vé quyén
loi ngudi yéu thé, sé 1a hudng di phu hop dé
dam bao sy cdng bang, minh bach va kha thi
trong qua trinh thuc hién.

4.2. Mét sé goi mé tir kinh nghiém cua
Estonia

Tu kinh nghiém lap phap cua Estonia, c
thé thay rang viéc hop phéap hoé di chuc dién
tir khong chi 1a két qua caa mot quyét dinh
chinh sach don 1€ ma la hé qua cua ca mot
qua trinh cai cach déng bo giita phap luat va
ha tang cong nghé. Bi voi Viét Nam, viéc
tiép can va noi luat hod mé hinh nay doi hoi
phai xét dén nhiéu yéu té khéc biét, bao gom
nén tang phép i hién hanh, mic d6 s6 hoa
dan sy va nang luc van hanh cua hé thong
cbng ching. Qua trinh van hanh di chac dién
tir tai Estonia cho thay, viéc hop phép hoa di
chiic dién tu khdng chi dung lai ¢ viéc cong
nhan hinh thicc phap li méi ma con doi hai
su thiét ké dong bo gitra thé ché phap Ii va
ha ting cong nghé. Mot trong nhiing yéu t6
cbt 18i trong thanh cong cua Estonia chinh 13
md hinh cdng chung dién tur (e-Notary), noi
cdng chung vién duoc trao quyén chiang
thuc céc giao dich phép Ii, bao gdbm ca di
chic théng qua nén tang truc tuyén dugc nha
nuéc cdng nhan. Tur d6, Viét Nam c6 thé can
nhic xay dung md hinh twong tu théng qua
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co s& ha tang ki thuat hién hanh. Hién tai
Luat Cong chirmg nam 2024 va cac van ban
huéng dan thi hanh di quy dinh cu thé vé
cdng ching dién tir, song dé trién khai thuc
hién trén thyuc té doi hoi phai c6 ha ting cong
nghé phu hop.

Bén canh do, kinh nghiém van hanh cua
hé théng e-Notary ¢ Estonia ciing cho thiy
tam quan trong cua viéc thiét lap nhiing van
ban chuyén nganh nhim huéng dan cu thé
cach thic trién khai céng chung dién tir. Do
d6, Viét Nam can ban hanh mot van ban
huéng dan riéng vé di chac dién tir, trong
d6 quy dinh rd: 1) Tiéu chuan ki thuat ddi
vGi nén tang phap Ii sé dung dé lap va luu
trir di chdc; 2) Piéu kién cdng nhan tinh
hop phap cua di chuc dién ti; 3) Trach
nhiém cua cdng chiing vién sé trong viéc
xac minh, ghi nhan, luu trir va bao vé dir
lisu di chdc va 4) Céc ché tai xu Ii trong
treong hop c6 hanh vi sai pham, gia mao
hodc can thiép trai phép vao ngi dung di
chuc dién tir. Bén canh d6, dé bao vé quyén
loi ctia nguoi thira ké va tang cuong tinh thi
hanh cua di chuc dién t, Viét Nam can
hudng dén viéc thanh lap co so dit lieu qubc
gia vé di chic. Trong co s& dit lidu nay, moi
ban di chic dién tir ¢i dugc xac thuc déu
duoc luu trir an toan va chi duoc truy xuat
trong cac truong hop phap luat quy dinh.
Co so dir liéu nay khdng chi gilp ngan ngua
hién tuong that lac, tiéu huy hoic thay doi
noi dung di chic ma con hod tro tich cuc
trong viéc giai quyét tranh chap thura ké
bang céch tao diéu kién ddi ching rd rang.

Tuy nhién, tit ca nhiing thiét ché néu
trén chi c¢d thé van hanh hiéu qua néu di kém
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V6i su chuan bi ddy da vé nhan su va thé ché
thuc thi. Trong béi canh phan 16n cong
chtng vién va can bd tu phap tai Viét Nam
van dang quen véi quy trinh truyén thdng,
viéc t6 chuc cac chwong trinh dao tao
chuyén sau vé coéng nghé phap 1i 1a diéu
khong thé thiéu. Nhiing ki ning nhu xéc
minh dinh danh sb, ddi chiéu chit ki dién tu,
luu trlr chung cr dién tir va phat hién hanh vi
gian 1an ki thuat sé can duoc phé bién trong
toan h¢ théng hanh chinh - tu phap. Pay
khong chi 1a van dé chuyén mon ki thuat ma
con lién quan dén viéc xay dung niém tin x&
hoi dbi voi mot hinh thirc thira ké con xa la
véi dai bo phan nguoi dan.

Tu kinh nghiém lap phép cua Estonia, co
thé khang dinh rang di chic dién tir s& khéng
thé trién khai hiéu qua néu thiéu di mot thiét
ché phap i dinh huéng rd rang va cé kha
nang kiém soat. Vi vay, viéc cai cach phép
luat tai Viét Nam can dat trong tdm khéng
chi ¢ viéc cbng nhan hinh thac ma con ¢
viéc xay duyng quy trinh van hanh, chang
thuc va luu trir di chic mét cach co kiém
soat va hop phap, nhim vira bao vé quyén
dinh doat tai san cta nguoi dan trong thoi
dai sd, vira bao dam an toan va 6n dinh cho
trat tu phap li chung cua xa hoi.

T6m lai, dé ghi nhan va bao dam thyc thi
quy dinh vé di chuc dién tor mot cach bai
ban, c6 hé théng, Viét Nam can dong thoi
thuc hién nhiéu cai cach phap Ii: tir bd sung
hinh thic di chac dién tir trong Bo luat Dan
su, xay dung nén tang ki thuat cho dén dao
tao nguon nhan lyuc va truyén théng nang cao
nhan thac cong dong. Trong dé, viéc thira
nhan hinh thirc di chac dién tir va dat ra cac
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diéu kién hiéu lyc nghiém ngat 1a budc di
dau tién mang tinh quyét dinh. Néu duoc
thuc hién véi mot 16 trinh khoa hoc va dong
bo, di chic dién tir hoan toan co thé tré
thanh mot phuong thire dinh doat tai san mot
cach hop phap va thuan lgi cho nguoi dan
Viét Nam trong thoi dai s6./.
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