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Tom tat: Bai viét cung cdp nhiing ngi dung I lugn vé suy lugn phap Ii aong ne - mgt trong cc
phirong phdp tw duy phap |i quan trong va duoc sir dung kha phé bién trong thuc tien ap dung phap lugt
& cde nueéc theo truyén thong common law va ciing dang dan dwot van dung ¢ nhitng nuréc theo truyén
thong civil law. Cy thé bai viét phan tich cac van de vé ban chat cua phép suy lugn phép i 7rong tir, cac
bue suy ludn phap i twong tw va y nghia cua viéc su dung phwong phdp nay trong thuc tién dp dung ludt.

Tur khod: Tu duy phdp [i; suy ludgn twong tu; suy lugn phép li tuong tu; 1dp lugn phap li
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ANALOGY AS A LEGAL REASONING METHOD AND ITS SIGNIFICANCE TO THE
APPLICATION OF LAW

Abstract: The article provides theoretical aspects of legal analogy, one of the important legal
reasoning methods that have been widely used in the application of law in common law jurisdictions
and have been gradually used in civil law jurisdictions. In particular, the article analyses issues of the
nature of legal analogy, the steps of legal reasoning by way of analogy, as well as the significance of

legal analogy in the application of law.

Keywords: Legal reasoning, analogy, legal analogy, legal argument
Received: 2 March 2024, Editing completed: 30 May 2024, Accepted for publication: 30 May 2024

1. Khai niém suy luan twong tw va suy
luan phap li twong tw

Suy luan twong ty (analogy) va nhiing
noi dung thé hién trong linh vuc phap luat da
dugc nhiéu luat gia trén thé giéi quan tam
nghién ctru. Tuy nhién, nhu nha nghién cau
Dan Hunter da thua nhan, thuat ngr “suy
luan tuong tu” duoc st dung theo nhiéu céach
khac nhau, dac biét trong linh vuc phap luat,
t6i mac kho cd thé dinh nghia vé nd mot
cach chinh xéc va toan dién, sau sicl.
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Trong logic hoc, “mgét suy ludgn tuwong tu
la mét sw so sanh tinh twong dong khdng
dong dang hodc khéng nguyén nghia giira
hai thiz, véi mét két qud cé tinh tién dodn
hodc tinh gidi thich duwoc rat ra”2. Ciing voi
nhan thirc do, khai niém suy luan tuong tu
con duogc dinh nghia 1a suy luan can cir vao
mot s6 thudc tinh gidng nhau caa hai dbi
tuong dé rat ra két luan vé nhitng thudc tinh
gidng nhau khéc cua hai ddi tugng d6%. Tur
cac dinh nghia d6, c6 thé hiéu 1a trong phép

2 Dan Hunter (2004), tldd, tr. 152.

3 Hoc vién Chinh tri quéc gia H5 Chi Minh, Hoc
vién Chinh tri Khu vuc I, Khoa Triét hoc (2007),
Gi4o trinh Lagic hoc, Nxb. Chinh tri quéc gia,
Ha Noi, tr. 146.



