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LE CONG BANG TRONG LUAT TU'HOA KY VA CIA TRI THAM KHAO CHO VIET NAM

NGUYEN BiCH THAO *

Tém tit: Lé cong bang déng vai tro quan trong trong lich sir phdp ludt Hoa Ky. Qua hang tram
nam, cdc tham phan Hoa Ky da tich lity dwoc kinh nghiém phong phii trong viéc dp dung 1é cong
bdng, déng gép vao sw phdt trién ciia ludt tw. Viéc nghién citu kinh nghiém Hoa Ky tir géc nhin lugt so
sanh co gia tri tham khdo hitu ich cho viéc phat huy vai tro va nang cao hiéu quad dp dung lé cong
bdng — mot nguon ciia phdp ludt dan sy méi dwoc ghi nhdn ¢ Viét Nam. Badi viét phén tich quan niém
Vé 1é cong bang trong phdp ludt Hoa Ky, vai tro ciia Ié cong bang doi véi sw phdt trién ciia phdp ludt
Hoa Ky, nhdt 1 vai tro mét nguon ciia ludt tw, hinh thirc thé hién ciia 1€ cong bang trong mot sé quan
hé dan sw dién hinh ¢ Hoa Ky va ddc diém ciia co ché dp dung 1é cong bang ¢ Hoa Ky, tir d6 riit ra
gia tri tham khdo cho Viét Nam.
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EQUITY IN AMERICAN PRIVATE LAW AND REFERENCE VALUES FOR VIETNAM

Abstract: Equity has an important role in American legal history. Over hundreds of years, American
judges have accumulated rich experience in applying equity, contributing to the development of
private law. Researching the American experience from a comparative law perspective has useful
reference values in promoting the role and improving the effectiveness of applying equity, a source
of civil law recently recognised in Vietnam. This article analyses the concept of equity in American
law; explores the role of equity in the development of American law, especially as a source of
private law,; examines the form of equity in several typical civil relations in America, and identifies
the characteristics of the equity application mechanism in America. From there, the article draws
reference values for Vietnam.

Keywords: Equity; source of law; private law; common law; United States
Received: 22 April 2024; Editing completed: 29 June 2024, Accepted for publication: 29 June 2024

1. Quan niém vé “I¢ cong bang” (equity)
trong phap luit Hoa Ky

“L& cong bang” (equity) trong phap luat
Hoa Ky duoc hiéu theo nhiéu nghia khac
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! Nghién ctru nay dugc thuc hién trong khudn khé Dé
tai khoa hoc cip Bo “Lé& cong bang trong diéu chinh
quan hé phép luat dan su - Kinh nghiém qudc té va
gia tri tham khao cho Viét Nam”, B§ Tu phap, nam
2023 - 2024.
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nhau. Equity theo nghia thir nhat dugc tiép
can tir goc do thiét ché (institutional), nghia
1a mot hé thong toa an riéng duogc thiét lap
& Anh vao khoang tir thé ki XVI dén thé
ki XVII, dung dau 1a Pai phdp quan
(Chancellor) dugc sy uy nhiém cua Nha
Vua dé xét xir cac tranh chp dan sy trong
truong hop cac chu thé quyén khong dugc
bao vé quyén loi thoa déng tai cac tod 4n xét
xtr theo thong luat do tinh chét cimg nhic,
khit khe cua thu tuc t6 tung. Theo nghia
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