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PHAP LUAT CHONG GIA DICH NOT GIAN: HUGNG TIEP CAN MO TU L THUYET

QUACH MINH TRI *

Tom tat: Trong nhiéu théap ki qua, phéap lugt chéng giao dich néi gian chiu si dnh hwéng sau sdc
tir cac hoc thuyét duoc thiét Idp bai toa an Hoa Ky. Ngay ca khi hoat déng ldp phap cia qudc gia nay
c6 buéc tién quan trong dau tién vé cdc quy dinh chéng giao dich néi gidn trong Pao ludt Giao dich
chitng khodn dwoc ban hanh nam 1934 thi néi ham va pham vi diéu chinh ciia dao ludt nay van chju
s 1é thugc va tdc dong to 16n tir cac hoc thuyét. Trong do, Hoc thuyét Cé dién vé giao dich ngi gian va
Hoc thuyét Bién thi dong vai troé la nén tang nguyén Ii cua phép lugt chéng giao dich ndi gian, véi tat
ca ham y déu xoay quanh phgm vi truy cizu trach nhiém phéap Ii theo Quy tac SEC10(5)-b duroc &p
dung manh mé ké tir nhitng ndm 1960. Tuy nhién, chinh sw khong thang nhat trong cac phan quyét cia
toa an Hoa Ky da day |én y kién gay gat khi cho rang: d@a dén lic cac hoc thuyét trén hoan thanh si
ménh Ciia minh va nhieong lai Vi tri dé cho cdc hoc thuyét khac. Bai viét ndy me ra huwéng tiép cdn méi
cho phap ludt chong giao dich ngi gian dwa trén nguyén Ii co ban cia Hoc thuyét Tro choi va Hoc
thuyét Th; truwong thong tin khdng can xizng.
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ANTI-INSIDER TRADING LAWS: A NEW THEORETICAL APPROACH

Abstract: For decades, anti-insider trading laws have been deeply influenced by doctrines
established by the United States courts. Even though the country's legislature activities took its first
major step toward anti-insider trading provisions in the Securities Exchange Act of 1934, the content
and scope of this Act remained subject to the great dependence and influence from doctrines. There,
the doctrines Classic Theory of Insider Trading and Misappropriation serve as the foundation of
insider trading law, with all implications revolving around the scope of prosecution liability under
SEC Rule 10(5)-b that has been in place since the 1960s. However, the inconsistency in decisions of
the US Court has raised harsh opinions stating that: it is time for the above doctrines to finalise their
fundamental mission and to cede that position to other doctrines. This article opens up a new
approach to anti-insider trading law based on the basic principles of Game Theory and the Theory of
Markets with Asymmetric Information.
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1. Pit van dé

Nghién ciu hoc thuyét hay nghién cau Ii
thuyét trong khoa hoc phap li (Doctrinal
Study), mot khuynh huéng nghién cau cb
dién can duoc khoac 40 méi véi huéng tiép
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can hoc thuyét lién nganh nham danh gia
nhan thicc, muc d6 hoan thién va hiéu qua
diéu chinh caa phap luat déi voi mot van dé
kinh té-x& hoi. Di voi phap luat chéng giao
dich noi gian, cac hoc thuyét lién nganh
phan anh cac goc do luan giai da chiéu va
thiét 1ap cac quan diém, nhan thic vé kha
ning diéu chinh caa cac quy pham trén co
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