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NANG LUONG KHONG TAI TAO VA TRANH CHAP PAU TU QUGC TE
PHAN TiCH TU GOC DO PHAT TRIEN BEN VNG *
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Tém tit: Ning lwong khong tdi tao la mét trong nhitng tac nhan chinh gy nén bién déi khi hdu.
Trong boi canh dé, cac quoc gia déu mudn cdt gidm nguon ndang lwong ndy dé thay thé bang nguon
nang heong than thién hon cho méi truong. Tuy nhién, khi thuc hién cdc bién phdp cdt giam, cdc quoc
gia tiép nhdn dau ti ciing phdi doi dién véi cdc tranh chdp dau t quoc té. Bai viét phan tich thuc tién
tranh chdp lién quan dén linh vue ning lwong khéng tdi tao, tdp trung vio cdc vu viéc noi bat, tir @6
ldp lugn rc%ng cac hiép dinh dau tw quérc té nén duwoc diéu chinh theo huong bdo vé cac khodn dau tw
nhiwng phdi cdn nhdc t6i muc tiéu phat trién bén viing ciia cdc quoc gia. Bai viét ciing dé xudt cdc co
quan gidi quyét tranh chdp xem xét béi canh va muc tiéu cia cdc bién phdp ma cac quoc gia dp dung
thay vi chi bdo vé quyén loi cho nha dau tu.
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NON-RENEWABLE ENERGY AND INTERNATIONAL INVESTMENT DISPUTES: ANALYSIS
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Abstract: As non-renewable energy is one of the main causes of climate change, countries want to
reduce its use and replace it with renewable energy. Nevertheless, in conducting reduction measures,
host states have faced investor-state disputes. The article analyses non-renewable energy-related disputes,
arguing that international investment agreements should be amended to protect investments but also
must consider the sustainable development goals of countries. It also suggests that dispute settlement
bodies consider the context and objectives of the measures instead of solely protecting the rights of investors.
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1. Dit van dé
Nang lugng khong tai tao 1a mot trong
nhitng tic nhan chinh gy nén bién ddi khi
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1 Nghién ctru nay dugc thyuc hién trong khuén khd Dé
tai khoa hoc cap co so: “Tranh chdp dau tu qudc té
lién quan t6i viéc cit giam ning luong khong tai tao:
Kinh nghiém cta nudc ngoai va mot sé dé xuat dbi
voi Viét Nam”, Truong Dai hoc Luat Ha Noi, nam 2025.

120

hau, anh huong té1 muc ti€u phat trién bén
vimng cla cac quoc gia. Cac qudc gia dang
phai chiu 4p luc ngay cang 16n, tir cdc cam
két khi hau qudc té nhu Thoa thuan chung
Paris? theo Coéng uéc khung cua Lién hop
qudc vé Bién d6i khi hau (UNFCCC)® dén
yéu cau moi truong trong nudc. Trong bdi

2 UNFCC, The Paris Agreement, http://unfccc.int/paris_
agreement/items/9485.php, truy cap 25/5/2025.
3 http:/funfcce.int, truy cap 25/5/2025.
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canh d6, cac qubc gia déu mudn cit giam
nguoén niang lugng nay dé thay thé bang
ngudn ning lwong than thién hon cho moi
truong. Van dé dat ra d6i voi cac qubc gia do
1a cac qubc gia ciing phai tuan thu cac cam
két vé bao ho va tu do hoa dau tu trong cac
hiép dinh dau tu qubc té. Bai 18 6, cac quic
gia tiép nhan dau tu cling di phai ddi dién véi
cac tranh chap khi cac nha dau tu s dung
quyén tiép can coéng 1i ctia minh va cdo budc
cac qudc gia nay vi pham hiép dinh dau tu
quéc té.

Sy gia ting nhanh vé s luong cac vu
kién ISDS* cung véi thyc tién thuc thi cac
hiép dinh dau tu qudc té tir trudc dén nay da
khién cho cac qudc gia phai nhanh chéng rit
kinh nghiém, hoan thién hé théng phap luat
cling nhu tang cuong tinh chat ché trong ndi
dung cic hiép dinh. T thyc tién ndy, céc
hiép dinh dau tu quéc té da duoc cac qudc gia
stra d6i theo hudng thuc day hon nita vai tro
ciia cac qudc gia va nha dau tu trong viéc
dam bao phat trién bén virng. Bén canh do,
cac qudc gia tiép nhan dau tu ciing phai nim
1d hon vé tinh hinh tranh chip vé ning lugng
khong tai tao dé can nhic trong qué trinh ban
hanh chinh sach phap luét cling nhu tham gia
vao giai quyét tranh chap dau tu qudc té trong
linh vuc nay.

Xuét phat tir hién trang cam két cua cac
qudc gia vé dau tu, thuc tién tranh chap,
nhing chuyén bién trong cac hiép dinh dau tu
trén thé gidi va tu nhu cu ndi tai cua quéc
gia, viéc nghién ciru vé tranh chip dau tu

4 Lea Di Salvatore (2021), “Investor—State Disputes
in the Fossil Fuel Industry”, International Institute
for Sustainable Development Report, tr. 37 - 40.
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qudc té lién quan toi viéc cat giam ning
lwong khong tai tao tir goc nhin phat trién bén
vimg dam bao tinh cép thiét v& 1i luan, phap
luat va thuc tién.

Bai viét tiép can van dé nghién ciru theo
hudng phén tich: 1) Thuc tién vin dé chuyén
dich nang lugng 1a mot qua trinh tat yéu co
tac dong t6i cac khia canh chinh tri, kinh té,
an ninh nang lugng va phap luat dbi véi cac
quéc gia; 2) Thuc tién giai quyét tranh chap
gitra nha dau tu ning luong khong tai tao véi
cac qudc gia tiép nhan dau tu va nhan dién
nhing thach thire phap 1i. Tir 46, bai viét goi
md mot sd lya chon cho cic qubc gia dé
giam thiéu tranh chap dau tu qudc té trong
linh vuc ning luong khong tai tao, dong thoi
gii mot thong di€p cho cac co quan giai
quyét tranh chdp vé viéc xem xét téi boi
canh va muc ti€u cua cac bién phap ma cac
quéc gia ap dung thay vi chi bao vé quyén
loi cho nha dau tu.

2. Khai quat vé ning lwong khéng tii tao

Ning luong 13 yéu t6 déng vai trd quan
trong gitp duy tri sy sdng, thuc day cac hoat
dong san xuat va phat trién xa hoi. Nang
lugng 1a cac ngudn nhién liéu duoc sir dung
nhim dap tmg cic nhu ciu hiang ngay cua
con nguoi, dugc chia thanh hai loai chinh la
nang lugng tai tao va nang lugng khong tai
tao®. Trong khi ning luong tai tao co kha
ning tu bo sung thi ning lwong khong tai tao
khong co6 kha ndng nay, tic nang luong
khéng tai tao ¢ kha ning cung cip gidi han
va khong thé sir dung lau dai.

> U.S. Energy Information Administration (EIA),
What is energy?, https://ww.eia.gov/energyexplained/
what-is-energy/, truy cap 25/5/2025.
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Nang lugng khéng tai tao thuong duoc
phan thanh cac nhém: dau, khi ty nhién, than
da va nang lugng hat nhan. DAu, khi tu nhién
va than da duoc Xép vao nhom cac nhién liéu
hod thach, ddy 1a ngudn nhién liéu dugc hinh
thanh trong long dét tir thue vat va dong vat
chét trong hang triéu nam. Trong khi do,
ning luong hat nhin chi yéu dén tir cic
nguyén td phéng xa nhu uranium, duoc chiét
xudt tir quing khai thac va sau d6 tinh ché
thanh nhién liéu. Ké tir cuoc Cach mang
cong nghiép 1an thir Nhat (cudi thé ki XVIII,
dau thé ki XIX) dén nay, niang luong khong
tai tao 1a ngudn niang lugng chinh, nhd d6
ma nén san xuét ctia nhan loai d tién toi quy
mo va ning lyc nhu ngay nay®.

Nhén thirc duoc tam quan trong va stc
anh huong cua nang luong khong tai tao,
nhiéu quéc gia, nha dau tu, doanh nghiép da
dau tu vao khai thac cac ngudn tai nguyén nay
boi mot so loi ich cu thé nhu sau: thir nhat,
tiém nang sinh 11 cua ning luong khong tai
tao’; thir hai, mang lai su 6n dinh va kha
nang du doan c6 thé hap dan cac nha dau tu;
thir ba, sy hién dién cua cac nguén nang
luong ndy trén toan cau. Viéc cac nha dau tu
nudc ngoai mudn thuc hién viéc khai thac
ngudn ning luong khong tai tao tai mot qubc
gia khac rat pho bién. Tir d6 sinh ra cac khoan
dau tu qudc té vuot qua bién gi6i dia Ii.

® Pang Hoang Linh, Pham Thi Thu Thanh (2024),
Xu thé chuyén déi nang lirong tai tao trén thé gidi,
https://www.tapchicongsan.org.vn/web/guest/tin-
binh-luan/-/asset_publisher/DL1Yi5AJyFzY/content/
xu-the-chuyen-doi-nang-luong-tai-tao-tren-the-gioi,
truy cap 25/5/2025.

7 U.S. Department of Energy (2024), Short-Term Energy
Outlook, https://www.eia.gov/outlooks/steo/report/
global_oil.php, truy cap 25/5/2025.
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Tuy nhién, ngoai viéc ngudn cung han
ché, mot sb tac dong tiéu cuc anh hutng dén
hoat dong diu tu khai thic ning luong
khong tai tao co thé ké dén: thir nhat, viéc
khai thac nang lugng khong tai tao giy tac
dong xdu dén moi trudng va doi séng cua
nguoi dan tai cac khu vuc cé du én dau tu
doi hoi cac nha dau tu phai cn bang giita
tai chinh va cac chi phi tiém an c6 kha ning
phat sinh dé dén bu cho sirc khoe va sinh ké
cua nhiing nguodi dan tai cac dia phuong
nay; thir hai, cic ngudn nang luong khong
tai tao ¢ thé di kém véi muc do bién dong
va bat 6n cao do ciang thang vé chinh tri,
thay d6i ngudn cung toan cau, tién bo cong
nghé va thay doi trong chinh sach cila cac
quéc gia co ngudn ning luong duge dau tu
khai thac boi cac nha diu tu nudc ngoai;
thir ba, boi vi tinh chat khan hiém cua loai
ning luong nay nén chi phi khai thac c6 thé
tang 1én theo cap s6 nhan.

3. Niing lwong khéng tai tao trong boi
canh phit trién bén vimg cia cac qudc gia
va mot s6 vin dé dit ra

Theo B4o céo Brundtland ctia Uy ban
Moi truong va Phat trién thé giéi WCED,
Lién hop quéc nim 1987, phét trién bén
viing 1a sy phat trién dap Gmg nhu cau cia
thé hé hién tai ma khong 1am ton hai dén kha
ning cua cac thé hé tuong lai trén co so két
hop chat ché, hai hoa gitra tang trudng kinh
té, giai quyét cac van dé xa hoi va bao vé
mdi truong®. Hoi nghi thugng dinh trai dat
vé moi truong va phat trién t6 chirc ¢ Rio de

8 Vin phong Lién bang vé Phat trién khong gian ARE
(1987), Bao céo Brundtland, https://www.are.admin.
ch/are/fen/home/media/publications/sustainable-deve
lopment/brundtland-report.html, truy cap 25/5/2025.
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Janeiro (Brazil) nam 1992 va HGi nghi
thuong dinh thé gidi vé phat trién bén viing
t6 chtrc & Johannesburg (Cong hoa Nam Phi)
nim 2022 xac dinh phét trién bén ving 13
qua trinh phat trién c6 su két hop chit chg,
hop |i, hai hoa gitra 3 mit, bao gdm: 1) phat
trién kinh té, quan trong nhét 1a ting trudng
kinh té; 2) phat trién xa hoi, quan trong nhat
1a thuc hién tién bo, cong bang xa hoi, x04
d6i giam nghéo va giai quyét viéc lam;
3) bao vé mdi trudng, quan trong nhat 13 xir
li, khac phuc 6 nhiém, phuc hdi va cai thién
chat lugng moéi truong, khai thac hop Ii va st
dung tiét kiém tai nguyén thién nhién®.
Chinh vi mdi quan hé chit ché gita moi
truong va phat trién, con ngudi ngay nay can
sir dung hop Ii tai nguyén thién nhién nham
thoa man nhu cau, nang cao chét luong cudce
song clia con ngudi nhung khong 1am hay
hoai méi trudng song hoic gy ra nhimng
tham hoa sinh thai clia céc thé hé sau.

Khai thac tai nguyén di ting gap ba lan
ké tir nim 1970, bao gdm viéc s dung
khoang san phi kim loai ting gip ndm lan va
sir dung nhién liéu hoa thach ting 45%. Dén
nam 2060, viéc sir dung vat li¢u toan cau ¢6
thé ting gap do6i 1én 190 ti tan (tir 92 ti tin),
trong khi luwgng khi thai nha kinh co thé ting
43%°. Do d6, cac qudc gia trén thé gidi,
trong d6 c6 Viét Nam dang hudng dén phat
trién nang luong tii tao nhdm giam phu

® Library of Congress (2023), The Rio Earth Summit
(1992), https://guides.loc.gov/brazil-us-relations/rio
-earth-summit-1992, truy cap 25/5/2025.

10'UN Environment Programme (2019), We 're gobbling
up the Earth’s Resources at an unsustainable rate,
https://www.unep.org/news-and-stories/story/were-
gobbling-earths-resources-unsustainable-rate, truy
cap 25/5/2025.
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thudc vao cac ngudn ning luong hoa thach
ngay cang can kiét, gdy 6 nhiém moi trudng,
anh huong t6i bién d6i khi hau. Nang lugng
tai tao khong chi cung cap ngudn ning luong
bén vimg ma con giam thiéu lugng phat thai
khi nha kinh, tir d6 déng goép vao nd luc toan
cau chdng bién d6i khi hau. Theo thong ké
ciia Co quan Ning luong quéc té (IEA), do
tac dong cua dai dich Covid-19, nam 2020,
nhu ciu ning lugng so cap giam gan 4%,
luong khi thai CO2 lién quan dén ning
lugng toan cau giam 5,8%; mic tiéu thuy
nhién liéu hod thach nhu dau giam 8,6%,
than giam 4%; trong khi ning lugng tai tao
va xe dién hau nhu khong bi anh huong;
nhién liéu va cong nghé carbon thip, dic
biét 1a dién mat troi va dién gid dat ti trong
tang truong cao nhét tir trude dén nay trong
téng nang luong toan cau (ting hon 1%)*.
Chuyén dich niang luong d6i véi thé gidi 1a
qua trinh tit yéu co tic dong toi cac khia
canh chinh tri, kinh té, an ninh ning luong
va phap luat ddi véi cac qubc gia.

Thir nhat, vé chinh tri, qua trinh chuyén
d6i niang lugng tir ning luong khong tai tao
sang cac nguén nang lugng tai tao nham dat
dugc muc tiéu chung cta cac qudc gia doi
hoi mtrc d6 hop tac toan cAu siu rong va sy
tuan thu trong hanh dong cua cac qubc gia.
Ngoai ra, trong khi thuc hién cac cam két
quéc té, su khac biét giira cac qudc gia phat
trién va cac qudc gia dang phat trién dic biét
dugc phan anh rd bdi viéc gidm phat thai

11 Global Energy Review: CO2 Emissions in 2020,
The Covid-19 pandemic resulted in the largest-ever
decline in global emissions, https://www.iea.org/
articles/global-energy-review-co2-emissions-in-2020,
truy cap 25/5/2025.
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carbon ngay cang trd nén cap thiét, kéo theo
chi phi dét do dé thuc hién. Nhitng quoc gia
thu nhap thap dang kéu goi cac qudc gia
cong nghiép bodi thudng thiét hai do phat thai
khi nha kinh gay ra cho hanh tinh mac du da
cd cam két va cam két d6 dugc thuc hién
nhu theo IEA, cic qudc gia dang phat trién
c6 mot khoang cach rt xa dé tién toi mirc
phat thai rong bang 0 vao gitta thé ki XXI2,
Thir hai, vé kinh té, trong ty nhu nhirng
cudc cach mang cong nghiép trudc do, su
thay d6i vé niang luong co tic dong siu sic
dén nén kinh té toan cau. Cac qudc gia dang
c6 thé manh vé xudt khdu nhién liéu hod
thach s€ phai chiu nhirng thi¢t hai 16n tir xu
huéng nay, IEA dua ra canh bao riang cac
nén kinh t¢ san xuat dau va khi dot c6 thé
mat 7 nghin ti USD vao nam 20403, Ngugc
lai, cac qudc gia khac co thé coi niang lugng
tai tao va hiéu quéa nang luong mang lai loi
ich tiém nang dé giam sy phu thudc vao
nhién liéu hod thach, dam bao tang trudng
kinh t& theo muc tiéu va dat duge an ninh
ning luong, kha ning chi trd va tinh bén
viing. Chinh phu cac nuéc ASEAN nhu
Indonesia, Thai Lan va Viét Nam da cam két
manh mé dya vao vi¢c st dung nang luong
tai tao trong chinh sach ning luong quc gia
dé giam 6 nhiém, gitp cai thién chat luong
moi truong. Do do, viéce hiéu duge vai tro

12 Megan Rowling (2021), Clean energy investment
needed to avert emissions surge in developing world,
says IEA, https://www.reuters.com/article/us-global
-energy-investment-renewables-idUSKCN2DL1WW,
truy cap 25/5/2025.

13 International Energy Agency (2018), Outlook for
Producer Economies: What Do Changing Energy
Dynamics Mean for Major QOil and Gas
Exporters?, IEA.
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quan trong cua ning luong tai tao trong mdi
lién hé gitra tdng trudng nang lugng va phat
thai, ddc biét 1a vé lau dai la diéu can thiét™.
Tuy nhién, du nhim muc dich thic day
chuyén dbi xanh, chong bién d6i khi hau
nhung viéc loai bo nhimg du an dau tu lién
quan tdi nang lugng khong tai tao ciing kho
dé thuc hién trong thoi gian ngan.

Thir ba, vé an ninh nang luong, mac du
chuyén d6i nang luong 1a xu thé tat yéu, tuy
nhién con nguoi da va dang nhan thue duogc
céc bai hoc khi sir dung ngudn ning lugng.
Nang luong tai tao van téi tur nguén luc tu
nhién, c6 sy anh huong boi diéu kién thoi
tiét. Bén canh d6, dién tich xdy dung nha
may ning lugng tai tao doi héi mot khu vuc
rat 16n so véi cic nha may niang luong
khong tai tao dugc, chi phi dau tu hé théng
trang thiét bi ton kém. Qua trinh san xuét va
tiéu thu cac loai nang lugng tai tao cling
khong hoan toan than thién véi moi truong,
c6 anh huéng dén dong chay tu nhién, hé
sinh thai nudc... Do d6, phat trién ning
luong tai tao gip cac qubc gia cung cd su
tu chu vé nang luong, it phu thudc vao cac
nha cung cdp bén ngoai hodc bi anh hudng
boi qua trinh du tu cta cac nha dau tu; tuy
nhién, thach thirc vé bién déi khi hau, khan
hiém tai nguyén lai doi hoi su hai hoa giita
cac yéu t6 cua timg qudc gia véi loi ich
chung ctia toan nhan loai.

Thir tu, 195 chinh phu da ki Thoa thuén
chung Paris, tir d6 dua ra cac bién phap dé
thich g véi bién doi khi hau. Véan dé dit ra

4 Thao Tran, Hung Bui, Anh The Vo and Duc Hong
Vo (2024), “The role of renewable energy in the energy
growth—emission nexus in the ASEAN region”,
Energy, Sustainability and Society, volume 14, tr. 5.
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dbi voi cac qubc gia, d6 1a cac qudc gia ciing
phai tuan thu cac cam két trong cac hiép
dinh dau tu qudc té. Hon 3.000 hiép dinh
dau tu song phuong (BIT) bao gém céc diéu
khoan quy dinh vé& co so phap i cho céc
khoan dau tu nuéc ngoai cac khoan dau tu
trong cac du an nang lugng khong tai tao co
thé duoc bao ho theo cac cam két nay. Cac
hiép dinh dau tu qudc té ciing c6 cac chuong
vé bao ho dau tu va cac BITs hau hét déu
cho phép cac nha dau tu quyén tiép can mot
quy trinh dugc goi 1a giai quyét tranh chap
giita nha dau tu va nha nudc (ISDS). Boi 18
d6, cac qudc gia tiép nhan dau tu ciing da
phai dbi dién véi cac tranh chap khi cic nha
dau tu st dung quyén tiép can cong i cua
minh. Theo d6, cac nha dau tu co thé kién
cac qudc gia tiép nhan dau tu va céo budc
cac qudc gia nay vi pham hiép dinh thong
qua cac bién phap cat giam ning luong
khong tai tao. Bai viét nay chi yéu tap trung
nghién ctru nhimng van dé phap Ii.

4. Thyc tién giai quyét tranh chép giira
nha diu tw ning lwgng khong tii tao véi
cac qudc gia tiép nhan diu tw

4.1. Phdn logi cdc tranh chdp dau tw
trong linh vuc nang lwong khong tdi tao

Theo bédo cdo thuong nién do Trung tdm
gidi quyét tranh chép dau tu qudc té
(ICSID) ban hanh cho thdy linh vuc ning
lugng tiép tuc chiém wu thé véi 28% cac vu
kién méi lién quan dén nganh dau khi va
khai khoang, 17% lién quan dén dién ning
va cdc ngudn ning luong khac'®. Nganh

15 International Centre for Settlement of Investment
Disputes (2024), ICSID Releases Caseload Statistics
for the 2024 Fiscal Year, https://icsid.worldbank.org/
news-and-events/comunicados/icsid-releases-case
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cong nghiép nhién liéu hod thach la nganh
¢6 nhiéu vu kién tung nhit trong hé thong
ISDS xét theo sb luong vu kién, chiém gén
20% téng s6 vu kién ISDS dugc cong )
trén tat ca céac linh vuc®S.

Céc tranh chip ning luong c6 thé duoc
chia thanh nhiéu loai khac nhau dya trén
tiéu chi vé chu thé cua quan hé dau tu trong
linh vuc ning luong, bao gdm tranh chip
giita qudc gia va qudc gia, tranh chip giita
qubc gia tiép nhan dau tu va nha dau tu
nudc ngoai, tranh chip gitta cac nha dau tu
v6i nhau va tranh chdp giita ca nhan va nha
dau tul’. Trong do6, phd bién hon ca 1a tranh
chip gitta cac qubc gia va cac nha dau tu
nuéc ngodi. Cac tranh chdp vé ning luong
c6 tinh chat qubc té phan 16n déu sir dung
phuong thirc giai quyét tranh chép 1a trong
tai quéc té, co thé phat sinh dya trén céc co
s& phap i sau:

- Tranh chéap dua trén hop dong. Qudc
gia co6 nguodn tai nguyén thién nhién thong
qua co quan nha nudc phuy trach van dé ning
luong hodc mot cong ti dau khi qudc gia'®
thuc hién viéc ki két cac thoa thuan véi cac
nha dau tu trong linh vuc ning luong. Hau
hét cac hop dong déu co thoa thuan diéu
khoan lién quan dén tranh chip phat sinh

load-statistics-2024-fiscal-year, truy cap 25/5/2025.

16 |_ea Di Salvatore, tldd, tr. iii.

7 Tim Martin (2011), Dispute Resolution in the
International Energy Sector, https://baystreetchambers.
com/wp-content/uploads/2017/08/Dispute-Resolution
-in-International-Energy-Sector-Tim-Martin.pdf,
truy cap 25/5/2025.

18 Aceris Law (2021), Resolving Energy Disputes
Through Arbitration, https://www.acerislaw.com/
resolving-energy-disputes-through-arbitration/, truy
cap 25/5/2025.

125


https://icsid.worldbank/
https://baystreetchambers/
https://www.acerislaw.com/

NGHIEN CUU - TRAO POI

trong tuong lai s€ sir dung phuong thuc gidi
quyét tranh chap bang trong tai.

- Tranh chép dua trén cac hiép dinh dau
tu song phuong hoac da phuong. Trong cac
hi¢p dinh nay quy dinh vé viéc bao ho va tu
do hoa cac khoan dau tu cta nha dau tu ning
luong khong tai tao. Bén canh do cho phép
nha dau tu duoc quyén tiép can cac phuong
thic giai quyét tranh chép, trong dé c6
quyén kién cac qudc gia tiép nhan dau tu.

- Tranh chép dua trén luat dau tu trong
nuéc. Nham muc dich khuyén khich va thuc
déy dau tu nudc ngoai, ddi véi phap luat noi
dia, cac qudc gia co6 thé quy dinh quyén don
phuong dugc lya chon phuong thic gidi
quyét tranh chap thong qua trong tai. Cac
nha dau tu c6 thé chdp nhan yéu cau théng
qua viéc giri théng bio bang vian ban téi
qudc gia tiép nhan dau tu hodc ndp don yéu
cau 1én trong tai. Piém khac biét vdi tranh
chép dua trén cac hi¢p dinh la ddi véi tranh
chép phat sinh ¢6 co s& tr phap luat ndi dia
thi dé nghi trong tai khong phai lic nao ciing
tuan theo tiéu chi vé qudc tich®.

4.2. Thach thire tir nghia vu ciia quéc gia
tiép nhdn dau tw

Tranh chip giita nha dau tu nudc ngoai
va nudc tiép nhan dau tu trd nén 16 rang khi
cac bién phap vé& mdi truong (bao gém cic
bién phap vé khi hau) bi cho 1a vi pham cac
diéu khoan dau tu duoc dam bao theo IIAS,
hop dong dau tu hodc luat dau tu qubc gia®.

19'S. Vorburger and A. Petti (2018), “Arbitrating Energy
Disputes in M. Arroyo (ed.)”, Arbitration in
Switzerland: The Practitioner’s Guide, tr. 1289.

2 Vifuales, J. E. (2019), “Foreign investment and the
environment in international law: Current trends”,
Research Handbook on Environment and Investment
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Trong do, tranh chép dua trén cac hi¢p dinh
dau tu song phuong hoic da phuong la phd
bién nhat?’. Mot sb bién phap cua qubc gia
tiép nhan dau tu co kha ning bi cac nha dau
tu dé don kién 1én co quan giai quyét tranh
chdp bao gom: viéc tuan thii cac nguyén tic
d6i xtr cong bang va thoa dang (FET), khéng
phan biét ddi xtr va viée tude doat khoan dau
tu. Cac IlAs thuong quy dinh ring trong
truong hop cac qudc gia vi pham cac nguyén
tac trén, nha dau tu nudc ngoai c6 thé nhan
dugc boi thuong thoa dang. Bai viét dudi
day chii yéu xem xét vé vin dé vi pham cac
diéu khoan dau tu trong I1As.

Thir nhat, cac diéu khoan FET trong céc
[1As 12 mot thach thirc 16n cho cac qubc gia
khi chinh sach/phap luat vé méi truong lién
tuc thay ddi. Cac bién phap loai bo dan nang
luong khong tai tao, co thé vi pham diéu
khoan FET khi mau thuan vé&i ki vong cia
nha dau tu nudc ngoai vé moi truong phap li
trong nudc khong thay d6i. Vi du, trong
tranh chap Uniper kién Ha Lan, quc gia tiép
nhan dau tu rat khoi cac du an khai thac
nhién liéu hod thach dé chuyén sang khai
thac cac ngudn ning luong sach hon?. Nam
2019, Chinh phu Ha Lan da thong qua Pao
ludt cAm sir dung than trong san xuat dién dé
nham thue hién cac nghia vy cia minh theo
luat khi hau qudc té vé viéc giam luong khi
thai CO: tir cac nha may dién. Luat nay quy
dinh rang cac nha may dién chay bang than
khong duge s dung than 1am nhién liéu dé

Law, 18, tr. 13 - 15.

21 |ea Di Salvatore (2021), tldd, tr. 37 - 40.

22 Uniper SE, Uniper Benelux Holding B.V. and Uniper
Benelux N.V. v. Kingdom of the Netherlands, ICSID
Case No. ARB/21/22.
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phat dién trong dai han, mudn nhét 13 vao
nam 2030. Vao ngay 30/11/2022, Toa &n
Quén the Hague di dua ra phan quyét rang
cac cong ti niang lugng RWE va Uniper
khong thé yéu cau bodi thuong tai chinh cho
viéc bit budc ngimg san xuat dién tir than®.
Vu kién dugc d¢ trinh boi cac cong ti nang
luong Puc sé hitu ba nha may dién chay
bang than 16n tai Ha Lan. Phia nguyén don
cho rang luat nay xdm pham quyén so hitu
cua ho vi dugc dua ra ma khong kém theo
quyét dinh bdi thuong tai chinh. Toa &n
nhan manh tim quan trong cua thuc té 1a da
¢6 cudc tranh luan qubc té va qudc gia dang
ké vé nhitng vin dé nay, bao hiéu rang viéc
han ché dién than s& dugc thuc hién trong
twong lai gan. Cu thé, cac cong ti khong thé
mong dogi cdc nha may dién than mdi dugc
1én ké hoach tir nam 2009 tré di s& hoat
dong ma khong c6 bat ki han ché nao cho
dén nam 2040. Ngoai ra, 1énh cAm st dung
than s& khong c6 hi¢u luc ngay sau khi luat
¢o hiéu luc.

Thir hai, céc 1IAs thuong cim viée tude
doat truc tiép va gian tiép trir khi cac bién
phap nay phuc vu muc dich cbéng cong,
khong phéan biét d6i xur, tudn thu ding quy
trinh va cung cép khoan boi thuong kip thoi
cho gia tri d4u tu. Trong cac truong hop lién
quan dén cac tranh chap vé ning luwong
khong tai tao, cac hoi dong trong tai di can
nhic van dé moi truong c6 thé anh hudng
dén viéc cdu thanh hanh vi tuéc doat tai san
hay khéng. Vi du trong tranh chap Rockhopper

23 RWE and Uniper v. the Netherlands (Ministry of
Climate and Energy), https://climatecasechart.com/
non-us-case/rwe-and-uniper-v-state-of-the-nether lands-
ministry-of-climate-and-energy/, truy cap 25/5/2025.
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kién Y24, sau khi Chinh pht Y ban hanh lénh
cAm tham do dau khi trén bo bién Y vao nam
2015. Rockhopper Exploration Plc, mdt
cong ti duoc thanh lap tai Vuong quéc Anh,
khai thac gian khoan dau Ombrina Mare, Y.
Viéc khai thac tai khu vuc Ombrina Mare da
phai d6i mit véi sy phan d6i manh mé tir
cong dong dia phuong do nhdn thiy rai ro
dbi v6i moi trudong bién va tac dong vé bién
d6i khi hau?®. Chinh pha Y di cdm moi hoat
dong khoan dau trong pham vi nam hai li
tinh tir by bién?®. Tuy nhién, vao nam 2012,
tat ca cac don xin cdp phép dang cho xir i
déu duoc tuyén bd mién trir 1énh cAm. bap
lai, cac cudc biéu tinh di leo thang &
Abruzzo, gan dia diém Ombrina Mare. Dé
xoa diu cac cudc biéu tinh, Qudc hoi da
thong qua mot dao luat vao thang 12/2015,
bdi bé quyén mién trir dbi voi cac don xin
cap phép dang cho xur 1i7. Tuy nhién, vao
thang 8/2015, B6 Moi truong va Bao vé dat
dai va bién di xac nhan rang danh gia tac
dong moi truong (EIA) cua Rockhopper 1a
hop 1¢ vi cong ti da tuan thii cac nghia vu vé
mdi truong ctia minh?. Sau dé, Rockhopper
d3 nop don xin cap phép khai thac cudi cliing
nhung khong nhan duoc phan hoi tir Bo. Viao
thang 01/2016, BO di bac bo don xin cap
phép ctia Rockhopper, vién dan dao luat
thang 12/2015 cAm cac don xin cdp phép
dang cho xur li. Khiéu nai ciia Rockhopper

24 Rockhopper Exploration Plc, Rockhopper Italia
S.p.A. and Rockhopper Mediterranean Ltd v Italian
Republic (Final Award), ICSID ARB/17/14, 23
August 2022 [Rockhopper v Italy].

% Rockhopper v Italy, para. 109.

% Rockhopper v ltaly, para. 103.

27 Rockhopper v ltaly, para.107.

28 Rockhopper v ltaly, para.122.
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bao gém mot sb céo bude dua trén hanh vi
tudc doat tai san va FET. Tuy nhién, hoi
ddng trong tai chi tap trung vao van dé tudc
doat tai san?°.

Hoi ddng trong tai xac dinh rang
Rockhopper nim giir quyén dugc cip phép
san xuét cho dén ngay 29/01//2016, trong khi
Bo tir chdi cap theo ludt dugc thong qua vao
ngay 30/12/2015%. Vao thoi diém do,
Rockhopper di mit quyén duoc cip phép
san xuat®’, Hoi dong trong tai mo ta dé 1a
“mot sy twoc doat ngay lap tirc va hoan toan
khoan dau tw cia nguoi yéu cau boi
thwong®?. Y di vién dan hoc thuyét vé
quyén han an ninh (police power doctrine),
1ap luan rang nha nudc cd quyén theo dudi
“chinh sach xa hoi” theo hoc thuyét nay; tir
d6 bat ki tac dong kinh té nao ddi véi cac
nha dau tu phat sinh tir viéc tudc doat gian
tiép déu khong duoc bdi thuong®. Hoi dong
trong tai bac bo 1ap ludn nay va két luan
rang viéc tir chdi cAp phép san xuit cau
thanh hanh vi tudc doat truc tiép khoan dau
tu cia Rockhopper khong kém theo bat ki

3 Cubi cung, hoi

khoan bdi thuong nao
ddng trong tai di tuyén Rockhopper thing
kién va dugc nhan 184.000.000 Euro tién
boi thuong thiét hai.

4.3. Thdch thirc tir thi tuc gidi quyét
tranh chap

Cac phuong thirc giai quyét tranh chap
bao gom thuong lugng, hoa giai, quyét dinh

29 Rockhopper v Italy, para.203.
%0 Rockhopper v Italy, para.193.
31 Rockhopper v Italy, para.194.
32 Rockhopper v Italy, para.196.
33 Rockhopper v Italy, para.270.
34 Rockhopper v Italy, para.197.
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ciia chuyén gia, hoi dong danh gia tranh
chap, t0d 4n va trong tai. Tuy nhién, phuong
thire giai quyét tranh chap bing thwong
luong va hoa giai chua dong vai tro dang ké
trong giai quyét tranh chdp ning luong®.
Bén canh d6, cac bén trong tranh chap khong
thuong st dung phuong thuc giai quyét
tranh chp bang tod an boi co ché giai quyét
tranh chap nay chu yéu dugc sir dung véi cac
vu kién ma cac bén trong tranh chép thudc
cuing mot khu vyc tai phan. Cac van dé trong
viéc thi hanh phan quyét cia tod an tai cic
khu vuc tai phan nudce ngoai, chi phi va thoi
gian xét xu, sy phan ddi cta cac nha dau tu
nudc ngoai dbi véi tod an cua qudc gia tiép
nhan dau tu 13 nhimng 1i do phuong thirc nay
it dugc st dung dé giai quyét tranh chap
nang lugng qubc té. Cac chu thé trong tranh
chép nang luong, dic biét 1a phia cac nha
dau tu lya chon trong tai 1a phuong thuc giai
quyét tranh chdp boéi muc tiéu chinh 1a tranh
phu thudc vao co quan tai phan la toa an
qudc gia. Nhimng lo ngai ciia nha dau tu
thuong lién quan t&i thoi han, chi phi kién
tung, tinh chét cong khai va tinh doc lap,
khach quan cta tod an trong giai quyét tranh
chap®. Trong khi d6, trong tai gitp dat duoc

% Peter D. Cameron (2023), “International Arbitration
and Energy Disputes”, Global Energy Law and
Sustainability, 3(1), tr. 1.

3 Phan 16n (61%) ngudi tra 161 khao sat nha dau tu
nam 2020 c6 quan diém tiéu cuc vé viéc giai quyét
tranh chdp du tu qudc té tai toa an cua quic gia
tiép nhan dau tu, trong khi 18% trung 1ap va 21%
¢6 quan diém tich cuc vé qua trinh nay. Xem thém
The Honourable Justice Brian J Preston FRSN SC,
Investor-State Dispute Resolution and the Environment:
A Case for Appropriate Dispute Resolution Discussion
Paper for ‘A New Era for IDR: Breaking the
Stronghold of International Arbitration’ Conference,
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hi€u qua cao hon va loi ich vé bao mat vu
kién boi phan quyét trong tai c6 tinh bao
mat, khong cong khai. Tuong tu, cac qubc
gia cling khong ua chudong vi¢c dua tranh
chép ra tod an quéc gia khac. Trong bdi canh
d6, cac IIAs thudng trao cho cac nha dau tu
quyén khoi kién tryc tiép qubc gia nudc tiép
nhén dau tu thong qua trong tai qudc té thay
Vi toa an trong nudec.

Mic du ¢6 nhiéu vu diém trong viéc su
dung phuong thirc giai quyét tranh chap
bang trong tai, khong thé phu nhan rang
nhitng han ché ciia phuong thirc nay ciing 1a
rao can ddi véi cac qudc gia khi phai dbi
dién véi cic vu kién tranh chap vé ning
lugng khong tai tao dugc.

Mot la, gay kho khin cho viéc chuyén
dich chinh sich nang lugng. Cac qudc gia
dang phai nd luc trong viéc thuc hién céac
chinh sach chuyén d6i ning luong khong tai
tao duoc sang nang luong tai tao. Tuy nhién,
duéi stc ép tir riii ro phai ddi dién véi cac vu
kién tir phia nha dau tu, cac qudc gia s&
khong thé kip thoi ban hanh céc bién phap
dé bao vé moi truong va loi ich cong cong®’.
Do d6, cac qudc gia lo ngai viéc kién tung ra
trong tai qudc t& nén s& chan chir trong viéc
thyc hién chinh sich chuyén dich ning
lugng ctiia minh.

Ching han trudng hop caa New Zealand,
nam 2018, New Zealand d3 cAm thim do
dau méi ngoai khoi nhung khéng huy bo cac
gidy phép khai thac du ngoai khoi hién co

8 April 2024, Singapore.

8 Kyla Tienhaara (2018), “Regulatory Chill in a
Warming World: The Threat to Climate Policy Posed
by Investor-State Dispute Settlement”, Transnational
Environmental Law, 7(2), tr. 232.
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hodc cdm phat trién dau trén bo. Diéu nay
duoc cho 1la mot phén do lo ngai céc khiéu
kién ISDS tén kém®®. Tai Phap, sau khi mot
cong ti ddu mo Canada de doa s& doi bdi
thuong ISDS hang ti d6 la lién quan dén ké
hoach loai bo nhién liéu hoa thach cua nudc
nay, Chinh phu Phap sau do da giam nhe cac
quy dinh vé linh vuc ndy, vén ban dau yéu
clu loai bo hoan toan viéc khai thic nhién
liéu hod thach vao nim 2040%°. Tai Indonesia,
nha nudc cho phép khai thac mo 16 thién
trong cac khu rimg dugc bao vé sau khi thay
tiém nang bi khai kién ra trong tai ISDS*.
Hai la, véi chi phi t tung cao va thoi
gian kéo dai, cac qudc gia dé gap bat loi vi
khong di ngudn luc tai chinh dé theo dudi
vu kién dai han, dic biét 1a ddi véi cac qubc
gia dang phat trién hodc qudc gia kém phat
trién. Bén canh d6, cac du 4n nhién liéu hod
thach thuong c6 quy moé thuc té va thuong
lién quan dén mot sd nha dau tu nhu cac tap
doan qudc té, to chirc tai chinh va cac cb
dong khac. Do vay, cac qudc gia c6 thé phai
dbi dién véi hang loat vu kién lién quan t6i
mot bién phap méi trudong cia minh. Chang
han, lién quan t61 viéc Chinh phu Nga tich
thu tai san thudc s hitu cua cong ti nang
luong truéc day la Yukos, cac vu kién
Yukos bao gdm s tién cao nhit timg duoc
tuyén trong ISDS, tong cong 1én t&i hon 50 ti
d6 la My cho dén nay (hai vu trong tai van

dang cho xr 1i)*,

% The Honourable Justice Brian J Preston FRSN SC, tldd.

39 The Honourable Justice Brian J Preston FRSN SC, tldd.

40 Kyla Tienhaara, tldd, tr. 236.

41 Martin Dietrich Brauch (2014), Yukos v. Russia:
Issues and legal reasoning behind US$50 billion
awards, Investment Treaty News, https://www.iisd.
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Vi du mét so phan quyét yéu cau so tién
boi thuong lién quan dén vu kién Yukos

nhu sau*:
Du 4n | Gia trj phan quyét
Tén vu kién (tén ngén) | dau tu | (tién yéu cu bdi
tai thuong)

Financial Performance
Holdings v. Nga

Yukos | Dung vu kién

Hulley Enterprises v.
Nga

Yukos | 40 ti d6 la My

Luxtona v. Nga Yukos | Chua c6 phan

quyét

Renta 4 S.VV.S.A and
others v. Nga

Yukos | 2 triéu d6 la My

Roslnvest v. Nga Yukos | 3.5 triéu d6 la My

Veteran Petroleum v.
Nga

Yukos | 8.2 triéu d6 la My

Yukos Capital v. Nga | Yukos | Chua c¢6 phan

quyét

Yukos Universal v.
Russia

Yukos | 1,8 ti d6 la My

Ba 1, nguyén tic bi mat ¢ thé han ché
su tham gia cua bén tho ba vao cac tranh
chap. Piéu nay di xay ra trong vu Eco Oro
vs. Colombia®. Trong vu Eco Oro, mot nha
dau tu nudc ngoai da nop don khiéu nai dya
trén viéc Colombia tir chdi cap gidy phép
cho mot mo dugc cho la gay ra thiét hai
dang ké cho méi truong va gay nguy hiém
cho ngudn cung cdp nudc. Cac cong dong
va to chire x4 hoi dan su phan dbi du an da

org/itn/2014/09/04/yukos-v-russia-issues-and-legal-
reasoning-behind-us50-billion-awards/, truy cap
25/5/2025.

42 |ea Di Salvatore, tldd, tr. 22.

4 Eco Oro Minerals Corp. v. Republic of Colombia,
ICSID Case No. ARB/16/41.
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nop don xin ndp ban téom tit amicus, lap
luan réng cac hanh dong ma Colombia thuc
hién 1a hop |i theo nghia vu nhin quyén cta
nha nudc, bao gdm ca viéc bao vé quyén
duoc séng trong moi truong lanh manh. Hoi
ddng trong tai da tir chdi chap nhédn cac don
dé xuat*,

5. Mét s6 lwa chon cho cic qudc gia dé
giam thiéu tranh chap diu tw quéc té trong
linh vye nang lwgng khong tai tao

Trong béi canh cac qubc gia tiép nhan
dau tu phai d6i dién véi cac tranh chap dau
tw tir cac van dé ton tai trong cac IIAs, bai
viét nhan thiy cac IIAs nay nén dugc diéu
chinh theo hudng téi bao vé cac khoan dau
tu nhung phai can nhic téi muc tiéu phat
trién bén viing ctia cac quoc gia.

Thir nhdt, cac 11As nén duoc danh gia lai
dé dam bao rang chung khong lam suy yéu
cac muc tiéu va myc dich dugc néu trong
Cong udc cua Lién hop qudc vé Bién doi khi
hau. Cac qudc gia c6 thé sir dung nhiéu bién
phap khac nhau, bao gom chdm dut hodc rit
khoi cac I1As hodc bd sung cac diéu khoan
cua Hiép dinh. Vigc chdm dut hodc rat khoi
cac 1l1As tic 1a mot quéc gia s& dugc giai
thoat khoi mot sb nghia vy, trong khi cac
diéu khoan ngoai 1¢ cta 11As bao gdm cac
diéu khoan cu thé dé loai trir mot sd linh vuc
hodc bién phap khoi sy bao vé ctia hiép dinh.
Vi du vaod cac niam 2022 va 2023, mot s6
qudc gia thanh vién Lién minh chau Au (EU)
d3 tuyén bd ¥ dinh don phwong rut khoi Hiép
wéc Hién chuong ning luong do lo ngai hiép
udc nay khong con phu hop véi muc tiéu khi
hau cua EU theo Thoa thuan Xanh va Thoa

44 The Honourable Justice Brian J Preston FRSN SC, tldd.
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thuan Paris®. Tuy nhién, cac qudc gia khi
quyét dinh rat khoi cac ITAs can luu ¥ vé cac
diéu khoan hoang hon (sunset clause), theo
d6 cac IIAs nay sé tiép tuc rang budc nghia
vu cta cac qudc gia trong khoang thoi gian
nhit dinh, thuong tir 5 dén 20 nim ké tir
ngay chinh thirc rat khoi Hiép dinh*. Trong
truong hop nay, cic qubc gia co thé tham
khao kinh nghiém cua EU. Phién ban stra d6i
cia Hiép udc Hién chuong ning luong
(Energy Charter Treaty — ECT)*’ da tich hop
co ché “linh hoat” cho phép cac thanh vién
thong qua cac phu luc loai trir khoan dau tu
lién quan té1 nhién liéu hoa thach khoi pham
vi khoan dau tu duogc bao ho theo diéu udc.
Nam 2022, EU va Vuong qudc Anh da tuyén
bb s& &p dung co ché linh hoat ddi véi cac
khoan diu tu hién hitu sau 10 nam ké tir khi
cac quy dinh lién quan c6 hi¢u lyc va loai tru
d0i voi céc khoan dau tu méi thuc hién sau
ngay 15/8/2023.*8 Khoang thdi gian nay
ngan hon so véi diéu khoan hoang hon cua
ECT cii voi thoi han 20 nam.

45 European Comission (2013), European Commission
proposes a coordinated EU withdrawal from the
Energy Charter Treaty, https://energy.ec.europa.
eu/news/european-commission-proposes-coordinated-
eu-withdrawal-energy-charter-treaty-2023-07-07_en,
truy cép 25/5/2025.

Nathalie Bernasconi-Osterwalder (et al.) (2020),
Terminating a Bilateral Investment Treaty, 11SD
Best Practices Series, (4), https://www.iisd.org/publi
cations/guide/iisd-best-practices-series-terminating-
bilateral-investment-treaty, truy cap 25/5/2025.
https://www.energycharter.org/process/energy-charter
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Hon thé nita, cac hi€p dinh thuong mai
va dau tu nén c6 diéu khoan rd rang bao vé
quyén cua qudc gia trong viéc thuc hién
chinh sach nang lugong tai tao va gidm khi
thai carbon. Uy ban Lién hop quéc vé Luét
Thuong mai qudc té (UNCITRAL) da thanh
1ap Nhom cong tac ITT vao nam 2017 dé theo
dudi cai cach ISDS. Nhom cong tac di cong
bd cac huéng dan du thao vé hoa giai va du
thao quy tic ung xtr cho trong tai vién. Tai
phién hop thir 47 cia Nhom cong tac dugce to
chirc vao thang 01/2024, trong sd cac diéu
khoan du thao, mot diéu co tiéu dé “Quyén
diéu chinh” da dwoc dua ra*®. Diéu khoan du
thao nay néu ro rang khong c6 diéu gi trong
cac hiép dinh dau tu “s& dugc hiéu la ngin
can cac bén ki két thuc hién quyén diéu
chinh vi loi ich cong cong va thong qua, duy
tri va thuc thi bat ki bién phap niao ma ho
cho 13 phu hop dé dam bao rang cac khoan
dau tu duogc thuc hién theo cach nhay cam
vo1 viéc bao v¢ moi truong”.

Thir hai, thi tuc giai quyét tranh chap
trong cac IIAs can duoc xem xét lai

Vé co ché ISDS, cac qubc gia co thé xem
xét dinh chi hodc loai trir ISDS ddi véi tat ca
cac khoan dau tu vao nhién liéu hod thach &
cip d6 da phuong. Cac quéc gia khi ki két
cac I1As khong nén dua cac diéu khoan co
kha ning giy bat loi ddi voi cac chinh sach
khi hau ndi dia va tir chdi quyeén tiép can cac
co ché giai quyét tranh chdp dya trén hiép
dinh d6i v6i cac khoan dau tu phat thai

4 UNCITRAL Working Group IlI: Contribution to
the ‘Right to Regulation’ Provision, Memorandum,
https://uncitral.un.org/sites/uncitral.un.org/files/media
-documents/uncitral/en/r2r_memo_for_wgiii_47th_
session.pdf, truy cap 25/5/2025.
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cao®™. Cac qubc gia co thé x0a bo cac didu
khoan ISDS hodc chi dung lai ¢ viéc loai trur
quyén tiép can I1SDS ddi voi cac khoan dau
tu vao nang luong khong tai tao. Truong hop
th nhat, xo4 bo hoan toan co ché ISDS
trong cac hiép dinh, trong nhimg nim gan
day, mot s qudc gia da dua ra nhimg quyét
dinh dang cha ¥ 1a chim dat, dam phan lai
hodc stra doi 1A cta ho dé x04 bo hodc sta
d6i diéu khoan giai quyét tranh chap®.
Quyét dinh nhu vay thuong dan dén viéc nha
dau tu nudc ngoai mat quyén khoi kién truc
tiép nuéc tiép nhan dau tu, budc ho phai
dung dén cic bién phap khic phuc phap li
trong nudc tai qudc gia so tai hodc qubc gia
tiép nhan hodc st dung phuong thic giai
quyét tranh chép gita qudc gia v6i quéc gia.
Trudng hop thir hai, van dé nay da duoc thao
ludn tai T6 chirc Hop tac va Phat trién kinh
té (OECD)*. Uy ban chau Au dé xuét loai
bo than, dau va khi dét khoi cac khoan dau
tu duoc ECT bao vé va thay thé bang bién
phép bdo v¢ hydro va vat liéu chiu lra®3.
Nhém céc nha dau tu t6 chirc vé bién doi khi
hau ciing ung hd ECT khong bao vé cac
khoan dau tu nhién liéu hoa thach, cho phép
nén kinh té chau Au phu hop véi mirc phat

%0 Brauch, M. D. (2020), Reforming international
investment law for climate change goals, Research
Handbook on Climate Finance and Investment,
Edward Elgar Publishing Ltd, https://ssrn.com/
abstract=3692450, truy cap 25/5/2025.

51 Xem thém: UNCTAD, Speaking notes for Minister
at the Discussion of UNCTAD'’s Investment Policy
Framework for Sustainable Development (IPFSD),
https://unctad.org/system/files/non-official-document/
tdb59staDavies_en.pdf, truy cap 25/5/2025.

52 The Honourable Justice Brian J Preston FRSN SC, tldd.

53 The Honourable Justice Brian J Preston FRSN SC, tldd.
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thai rong bang 0 va tranh khoa chit cac tai
san carbon®. Cac nha dau tu trong linh vuc
nang luong khong tai tao s& can phai dua
vao cac quy dinh vé tha tuc dau tu cia phap
luat cia qudc gia tiép nhan dau tu.

Vé nguyén tic minh bach trong 1SDS,
cac Quy tic cia UNCITRAL vé tinh minh
bach trong trong tai ISDS c6 hiéu luc vao
ngay 01/4/2014 da dit ra cac quy tic tha tuc
vé tinh minh bach va kha ning tiép can cong
chung cta phuong thirc nay. Cac quy tic néu
10 rﬁng cac ban dé trinh chinh cta cac bén,
danh sach cac bang chimg, bio cdo cua
chuyén gia va tuyén bd cia nhan ching ciing
nhu cac 1énh, quyét dinh va phan quyét cua
tod trong tai déu phai duoc coéng khai cho
cong chung, tiy thudc vao cac mién trir vé
tinh bao mat va thong tin duoc bao vé™.

Vé cac co ché giai quyét tranh chép thay
thé (ADR), dé han ché cac tranh chdp mang
tinh ddi khang, cac bén trong tranh chap c6
thé uu tién giai quyét tranh chap bang ADR
nhu ting cudng co ché hoa giai va thuong
lugng. Cac qubc gia va nha du tu nén duoc
khuyén khich sir dung hoa giai hodc dam
phan thay vi kién tung dé tiét kiém chi phi va
tranh cing thang phép i kéo dai®.

54 The Honourable Justice Brian J Preston FRSN SC, tldd.

55 Xem thém 29. UNCITRAL, Rules on Transparency in
Treaty-based Investor-State Arbitration, https://uncitral.
un.org/sites/uncitral.un.org/files/media-documents
/uncitral/en/rules-on-transparency-e.pdf, truy cap
25/5/2025.

% Tim Martin (2011), Dispute Resolution in the
International Energy Sector, https://baystreet
chambers.com/wp-content/uploads/2017/08/Dispute-
Resolution-in-International-Energy-Sector-Tim-
Martin.pdf, truy cap 25/5/2025.
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Thir ba, cic qubc gia can cb co ché ra
soat cac khoan dau tu khong than thién voi
moi truong chuan bi dwgce thuc hién trén
lanh thd cta minh. Céac quéc gia tiép nhan
dau tu nén can nhic phan biét cac nha dau tu
dwa trén cac yéu t6 vé tinh hinh 6 nhim moi
trudng va cac tac dong dén khi hau cua
khoan dau tu. Co ché phan biét nay giup cac
quéc gia co6 thé tranh du 4n dau tu phat thai
cao va con c6 thé khuyén khich cac du 4an
dau tu phat thai thap. Bén canh d6, cac qubc
gia ¢ thé quy dinh trong phap luat qubc gia,
chéng han xay dung danh muc “dy é4n dau tu
khong dugc bdo ho” trong luat dau tu dé
kiém soat tir dau. Tur d6, cac du an ndy co
thé khong thoa man khai niém “khoéan dau tu
hop phap” theo phép ludt qubc gia — mot
trong cac diéu kién dé cac du an c6 thé duge
bao ho trong cac IlAs. Trong truong hop
nay, cac nha dau tu s& khong thé tiép can co
ché ISDS trong IIAs.

6. Thong diép giri cac co quan gidi quyét
tranh chéip dau tw qudc té trong linh vure niing
lwgng khong tai tao

Cac co quan giai quyét tranh chap nén
xem xét toi bbi canh va muc tiu cua céc
bién phap ma cac qudc gia ap dung thay vi
chi bao vé quyén loi cho nha dau tu. Thong
thuong, trong cac vu kién, néu mot quéc gia
dua vao cac nghia vu cia minh theo Thoa
thuan Paris lam co s& cho mot bién phéap vi
lgi ich cong cong, quéc gia do co thé duoc
yéu cau cung cip thém bing ching®, ngoai
su ton tai ciia mot nghia vu theo Thoa thuén

% Ying Zhu (2023), “A quasi-normative conflict:
Resolving the tension between investment treaties
and climate action”, 33 RECIEL, tr. 183 - 186.
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¢6 thé duge thuc hién theo quyét dinh cua
quéc gia d6. Vi du, néu mot qudc gia cAm
hoat dong san xuat dién tir than d4, anh
huong dén mot nha du tu nude ngoai s
hitu mot nha may dién than, qudc gia d6 co
thé 1ap luan rang l1énh cAm hoan toan ddi
v6i st dung than san xuit dién 1a phu hop
v6i cac nghia vu giam nhe bién dbi khi hau
ctia minh. Nha dau tu c6 thé lap luan rang
lénh cAm hoan toan 1a khong can thiét vi
cac hiép udc vé khi hau cho phép cac qudc
gia linh hoat 4p dung cac chién lugc giam
dan dan, it anh huong dén dau tu nudc
ngoai hon, chéng han nhu thué carbon hodc
co ché giao dich carbon, nhu trong vu
Uniper kién Ha Lan®®. Hon nita, mot qudc
gia ciing kho ching minh ring mot bién
phdp manh mé&, chang han nhu Iénh cdm
than, s€ c6 tac dong du 16n dén cac muc tiéu
giam carbon trén toan thé gii. Piéu nay s&
doi hoi bang ching kha phirc tap ma mot co
quan tai phan co6 thé khong di kinh nghiém
hodc hiéu biét chuyén sau dé xem xét mot
cach thich hgp. Nhu trong vu Rockhopper
kién Y*°, Y nhin manh nhiéu hon vao céc
van dé moi trudng dia phuong thay vi tac
dong tiém tang dén bién d6i khi hau do
hanh dong cia nha dau tu giy ra. Tuy
nhién, Hoi déng trong tai bac bo 1ap luan
nay va két luin rang viéc tir chdi cip phép
san xuit cAu thanh hanh vi tudc doat truc
tiép. Bai viét cho rang cic co quan giai
quyét tranh chap nén xem xét t&i bdi canh
va muc tiéu cua cac bién phap ma cac qudc

%8 Uniper v Netherlands (Claimants' Memorial) ICSID
ARB/21/22, 20 May 2022, para. 461.
59 Rockhopper v Italy, para. 109.
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gia ap dung thay vi chi bao vé quyén lgi cho
nha dau tw. M¢t la, viéc thuc hién cac bién
phap bdo vé moi truong 1a vi lgi ich cong
cong. Hai 1a, néu qudc gia tiép nhan dau tu
thua kién thi chi phi bdi thudng nén duoc
can nhic xem xét & mirc do hop li. Céc nha
dau tu nhién liéu hod thach hop Ii nén mong
doi rang loi nhuan trong twong lai tir cac
khoan dau tu cta ho s& bj khiu hao hoidc
tham chi tr& nén khong kha thi do nhiéu
dién bién hudng tdi viéc giam thiéu bién
d6i khi hau. Bén canh d6, xét cho cung, tién
bdi thudng duoc 14y tir ngan sach nudc tiép
nhan dau tu — khoan tién thu tir viée nop
thué ctia ngudi dan. Trong truong hop nay,
ngudi dan vira phai dbi dién véi nhimng tac
dong c6 hai ddi véi moi trudng tir khoan
dau tu, vira chiu ganh ndng ndp thué. Bai
vay, dé dam bao loi ich cong cong trong bdi
canh bién d6i khi hau, quyén diéu chinh
chinh sach phap ludt ctia qudc gia vi muc
dich bao vé moi trudng nén dugce hoi dong
trong tai xem xét, bén canh van dé bao vé
quyén loi cho nha dau tu./.
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