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Tém tdt: Bai viét phan tich cac thach thizc va yéu cau hoan thién phép ludt thira ké trong bai canh
chuyén doi sé tai Viét Nam va chi ra mét sé vén dé néi bat nhue: sw xudt hién va chua dwoc cong nhdn
ddy di cua tai san so trong quan hé thira ké; bat cdp trong lién thong di lidu khai tir dién tir dé xac
dinh thoi diém mo thira ké; khd ndng thira nhdn di chiic dién tir va dé xudt hai hinh thizc phd hep véi
diéu kién Viét Nam. Tur d6, bai viét nhan manh sy can thiét xay ding khudn kho phap 1i rd rang, dong
bé dé dam bao quyén thira ké phi hop va hiéu qua trong khong gian sé.
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INHERITANCE LAW IN THE CONTEXT OF DIGITAL TRANSFORMATION IN VIETNAM

Abstract: This article examines the challenges and requirements of inheritance law reform in the
context of digital transformation in Vietnam, highlights several key issues, including the emergence of
digital assets and their lack of formal legal recognition within inheritance relationships, the
inadequacies in electronic death declaration data integration affecting the determination of the
commencement of inheritance, and the potential recognition of electronic wills with two proposed
forms tailored to Vietnam’s legal and technological conditions. Accordingly, the article underscores
the urgent need to establish a clear and coherent legal framework to ensure that inheritance rights are
properly and effectively protected in the digital environment.
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1. Pt van dé

Chuyén d6i s6 dang lam xuat hién nhiéu
van dé phap li méi trong quan hé thira ké,
dac biét lién quan dén su hinh thanh cua tai
san sb, xu hudng sd hoa cac tha tyc hanh
chinh nhu khai tir dién tor va kha ning thé
hién y chi dinh doat tai san dudi dang di
chiic dién t&r. Trén phuong dién li luén,
nhiing bién d6i nay dat ra yéu cau nhan dién
lai mot sb khai niém va co ché phap 1i truyén
théng cta phap luat thira ké. Trén phuong
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dién phép luat va thuc tién, hé thdng phap
ludt hién hanh cta Viét Nam van chua c6
quy dinh day du dé didu chinh viéc xac lap,
quan 1i va chuyén giao tai san sd ciing nhu
viéc cong nhan cac hinh thic thé hién y chi
trong moi trudng dién tir. Trong bdi canh do,
bai viét tap trung phan tich ba van dé: 1) Tai
san sO va yéu cau phap li trong quan hé thira
ké; 2) Yéu cau lién thong dir liéu dién tur
trong xac 1ap su kién sinh — tir cia c4 nhan;
3) Kha nang coéng nhan di chuc dién tu.
Nghién ctu dugc thuc hi¢n thong qua viéce
phéan tich cac quy dinh phéap luat hién hanh,
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xem xét thyc tién phat sinh va tham khao
kinh nghiém phép luat ciia mot sé qudc gia
nhim goi md dinh hudéng hoan thién phap
luat Viét Nam.

2. Thira ké tai san sé - yéu cau phap Ii
trong béi canh chuyén déi sé

Sy xuat hién va phat trién manh mé cua
cdng nghé chudi khdi va cac loai tai san ki
thuat s trong thoi dai chuyén d6i s6 dang
dit ra nhiing thach thac méi cho hé théng
phép luat dan su ndi chung va phép luat thura
ké noi riéng. P& nhan dién day du cac van dé
phap i phat sinh va dé& xuat hudng hoan
thién phap luat, cac van dé can duoc dit ra
bao gom:

Thet nhdt, sy hinh thanh, phét trién cua
cdng nghé chudi khéi va tai san sé.

Thang 11/2008, y tuang chudi khi 1an
déu tién duogc hién dién thanh van, duoc xuat
ban véi tiéu dé: “Bitcoin: A peer - to - peer
Electronic Cash System” bagi tac gia (nhom
tac gia) vsi bat danh Satoshi Nakamotol.
Cong nghé chudi khdi (cong nghé Blockchain)
ban dau duoc thiét ké nham thiét 1ap mot hé
thdng thanh toan dién tir ma khdng can bat ki
bén trung gian tai chinh nao. Vao nam 2009,
chudi khéi dau tién voi tén goi “Genesis
block”? duoc trién khai di kém véi viéc dua
Bitcoin (tién dién tr) dau tién vao luu
thong®. Nhiéu té chic qudc té nhu To chic

1 Daniel T. Stabile, Kimberly A. Prior, and Andrew
M. Hinkes (2020), “Digital Assets and Blockchain
Technology: US Law and Regulation”, Edward Elgar
Publishing, tr. 215.

2 Satoshi Nakamoto (2008), “Bitcoin: A Peer-to-
Peer Electronic Cash System”, https://bitcoin.org/
bitcoin.pdf, truy cap 22/4/2024.

3 Mark Gates (2017), Blockchain: Ultimate guide to
understanding blockchain, bitcoin, cryptocurrencies,
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Hop tac va phat trién kinh té (OECD)*; Ngan
hang Trung uong chau Au (ECB)® hay céc
tap doan cong nghé nhu IBM® déu md ta
blockchain 1a s6 cai phi tap trung, cho phép
ghi nhan va luu trr giao dich mét cach minh
bach, bat bién va khong can co quan trung
gian quan Ii tryc tiép. R6 rang, su phat trién
cua céng nghé chudi khéi (blockchain), cac
loai tai san s6 nhu tién ma hoa, tai san o,
token tién ich, token ching khoan, dir liéu ca
nhan... ngay cang phd bién va co gia tri kinh
té thyuc té&. Mac du blockchain duoc ghi nhan
la mét trong nhitng céng nghé nén tang cua
Céach mang cong nghiép 4.0 song dén nay
van chua c6 dinh nghia phap i thong nhat vé
cbng nghé nay cling nhu cac loai tai san hinh
thanh tir no.

Thet hai, trang thai phap 1i cua tai san sd
trong hé théng phap luat Viét Nam.

Tai Viét Nam, phép luat chua ghi nhéan
cac loai tai san sb Ia tai san trong quan hé
dan sy. Piéu nay da dugc phan énh qua thyc
tién xét xu, vi du nhu trong Ban an sb
22/2021/HC-ST ngay 21/9/2017 cta Toa an
nhan dan tinh Bén Tre’. Pdng thoi, theo

smart contracts and the future of money, Scotts
Valley: CreateSpace Independent Publishing Platform.

4 Organisation for Economic Co-operation and
Development (OECD) OECD Blockchain Policy
Forum (2019), Blockchain Primer, Policy primer.

> European Central Bank (ECB) (2015), “Virtual
Currency Schemes - A Further Analysis”, tr. 33,
www.ech.europa.eu/pub/pdf/other/virtualcurrency
schemesen.pdf, truy cap 22/6/2023.

6 Nguy&n Quynh Xuan Mai, Vii Thi Hong, Hoang
An (2022), “Nhitng khia canh phép Ii doi véi viéc
ung dung cdng nghé Blockchain trong bdo hg
quyén tac gia ”, Bé tai nghién ctiu khoa hoc, Truong
Dai hoc Luat Ha Noi.

7 Toa an nhan dan tinh Bén Tre (2017), Ban an so
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Ngan hang Nha nudc?, céc loai tién o nhu
Bitcoin, Litecoin khong dwoc coi 13 tién té
hop phap va khong dugc bao vé dudi goc do
phap i khi xay ra tranh chap hay ton that,
ddng thoi khuyén cdo viéc dau tu tién 4o
chira dung nhiéu rai ro va khong c6 co ché
bao vé dudi goc do phap Ii cho cac nha dau tu.

Su that 13, trong khi phap luat Viét Nam
hién hanh chua thira nhan tai san s6 1a mot
loai tai san trong quan hé dan su thi véi su
hién hitu va phét trién nhanh chong cua cong
nghé chudi khéi, tai san sé da va dang dong
vai trd to lén trong doi song kinh té-xa hai,
dac biét ¢ khia canh xac lap va thuc thi
quyén tai san, ngay cang duoc cac hé thong
phap luat tién bo® xem xét nhu mét dang

22/2021/HC-ST ngay 21/9/2017 ve viéc khiéu kién
truy thu thué, Ban an hanh chinh so thim.

8 Cong van s6 5747/NHNN-PC ngay 21/7/2017 gii
Vin phong Chinh phu tra 10i kién nghi cua éng
Vi Thai Ha vé viéc thiét ké trung tam may tinh
Bicion, Litecoin va cac loai tién 0.

° Tai Buc cdng nhan cac “crypto assets” la tai san
kinh té (economic assets) theo luat dan su va thué,
duogc xét xu trong Insolvency Code (InsO) va do
d6 co thé tro thanh phan cua khéi tai san thira ké
trong cac vu phé san hoic ké thira tai san. Xem:
Emea, 2025, Update of German Law Aspects of
Crypto Assets, https://www.squirepattonboggs.com/-
/mediaffiles/insights/publications/2025/02/update-of-
german-law-aspects-of-crypto-assets/update-of-
german-law-aspects-of-crypto-assets.pdf?utm, truy
cap 31/7/2025. Hay tai Singapore da chinh thuc
cong nhan tién ma hoa va NFT 1a “property” theo
luat dan su, cho phép chu sé hitu dwoc huong
quyén tai san nhu khoi kién bao vé quyén so hiu,
phong toa, quan Ii tai san... Bién hinh Ia vu ByBit
Fintech Ltd v Ho Kai Xin (2023), toa da thira nhan
tién ma hod c6 thé dugc coi 13 tai san (property) va
diéu chinh theo luat thira ké. Xem: Kara Quek & Kei
Kajiwara, Singapore Courts allo digital assét to
be protected as “property”, https.//www.noandt.
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quyén tai san co thé chuyén nhugng, dinh
gia va dé lai thira ké. Viéc khdng ghi nhan
dinh dang phap Ii cho tai san sb dan dén
khoang tréng phap Ii nghiém trong lam phat
sinh kho khan trong xac dinh, quan li, giao
dich, dinh gi4 va nhiéu van dé khac. Vi vay,
trong diéu kién hé sinh thai tai san s6 dang
phét trién manh mé& va truéc nhitng van dé
do thyc tién dat ra, hé théng phap luat Viét
Nam budc phai hoan thién co s& phéap i vé
viéc ghi nhan cac loai tai san s6 nhu 13 mot
loai tai san, tao tién d& can thiét cho viéc giai
quyét cac van dé phép |i phét sinh lién quan
dén xac 1ap quyén so hiru va giao dich dan su.

Ngay 27/4/2022, Hiép hoi Blockchain
Viét Nam duoc thanh Iap theo Quyét dinh sb
343/QD-BNV di tré thanh té chuc co tu
cach phap nhan chinh thuc, dau tién quy tu
nhitng nguoi dam mé nghién ciru va ung
dung cdng nghé blockchain trén toan lanh
tho Viét Nam'®. Tur do, viéc phat trién cong
nghé chudi khéi néi chung va tai san sb ang
dung cbng nghé blockchain (cong nghé
chudi khdi) néi rieng duoc Nha nuéc chd
trong, tap trung, xac dinh la chién lugc qudc
gia. Ngay 22/10/2024, Chién lugc qubc gia
vé ung dung va phat trién cong nghé chudi
khéi (blockchain) dén nam 2025, dinh huéng
dén nam 2030 dugc ban hanh theo Quyét
dinh s6 1236/QD-TTg; muyc tiéu ma rong ha
tang chudi khéi quéc gia tai Viét Nam voi

com/en/publications/publication20231115-1/?utm,
truy cap 31/7/2025.

10 Hign Minh (2022), Chinh thizc ra mdt Hiép hgi
Blockchain Vigt Nam, https://baochinhphu.vn/
chinh-thuc-ra-mat-hiep-hoi-blockchain-viet-nam-
102220517140219515.htm, truy cap 31/7/2025.
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nim hanh dong duoc dé ra: hoan thién moi
truong phép Ii; phat trién ha tang, hinh thanh
hé sinh thai cong nghiép blockchain; phét
trién ngudn nhan lyc; thuc day phat trién va
ng dung blockchain; thuc day nghién cuu,
ddi méi sang tao va hop tac quéc té. Pay 1a
nhitng dong thai chinh sach budc dau nhan
dién duoc vai trd nén tang cua cong nghé
chudi khdi va tai san s trong tién trinh
chuyén d6i sé quéc gia.

Thet ba, bat cap trong xac dinh tai san sé
|2 di san thira ké

Trong quan hé thira ké, viéc xac dinh liéu
tai san s6 c6 duoc coi la di san thura ké hay
khong dang gap nhiéu kho khan, do thiéu co
s& phap 1i rd rang. Néu ngudoi chét s¢ hiru
cac loai tai san nhu tién ma hod, ma thdng
bao NFT, vi dién tir chira tai san s6... thi
viéc ching minh sy ton tai, gia tri va quyén
s& hiru ddi vai cac tai san nay gap nhiéu tro
ngai. Hon nita, do tai san s thuong duoc
quan Ii bang khoa riéng (private key), vi ki
thuat s6 hoic tai khoan c& nhan, néu khéng
c6 thong tin ding nhap, nguoi thira ké rat
kho tiép can va quan If di san. Trong khi do,
co ché phap i bao vé quyén cua nguoi thira
ké dbi voi tai san sd hién chua duoc thiét
lap. Cac co quan cdng chung, toa an, ngan
hang hay san giao dich cling chua c6 hudng
dan rd rang vé xu Ii loai tai san nay khi phan
chia di san.

RO rang, viéc ghi nhan tai san sb 1a mot
loai tai san theo nghia phap li khong chi
mang y nghia li luan ma con c6 gia tri thuc
tién sdu sic, dic biét trong linh vuc phap luat
dan sy va thira ké. Chi khi tai san sé duoc
ghi nhan mot cach day du va chinh thic
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trong hé thdng phép luat - vé tiéu chi nhan
dién, cach thuc xéac 1ap quyén so hitu, quyén
dinh doat va c4c bién phap bao vé quyén tai
san - thi méi c6 thé dat nén tang viing chic
cho viéc xac dinh di san trong cac quan hé
thira ké. Diéu nay giup dam bao nguyén tic
ton trong quyén tai san cua ca nhan, bao vé
loi ich hop phép cua nguoi thira ké va han
ché nguy co tranh chap phat sinh tir sy thiéu
hut co s phép Ii hoic nhan thirc chwa thong
nhét vé tinh chat phép 1i cua loai tai san nay.

Tir d6, c6 thé khang dinh rang, viéc hoan
thién phap luat nham ghi nhan va phan loai
tai san s6 chinh 13 budc di dau tién, c6 y
nghia nén tang trong tién trinh xay dung
khuén kho phap li diéu chinh cac quan hé tai
san hién dai, d6ng thoi dap tng yéu cau cua
thuc tién tu phép trong viéc giai quyét cac
quan hé dan su phat sinh tir su dich chuyén
cua tai san trong khéng gian sd, dic biét la
trong cac vu viéc lién quan dén phan chia di
san thira ké. Viéc ghi nhan tai san sb 13 mot
loai tai san trong phap luat dan sy can dua
trén: 1) Tiéu chi nhan dién rd rang; 2) Co
ché xac lap quyén s¢ hitu va quyén dinh
doat; 3) Cac bién phap bao vé quyén tai san
khi phét sinh tranh chap.

3. Thia tuc khai tir - sy can thiét phai lién
thong dir liéu giira cac co’ quan, to chirc o
lién quan dé dam bao tinh chinh xac

Trong bdi canh chuyén di sb, nhiéu tha
tuc hanh chinh & linh vuc ho tich, bao gom
dang ki khai sinh, két hon, khai tir, da va
dang dugc thuc hién thdong qua hinh thac
dién tr, gop phan don gian hoa quy trinh,
giam chi phi va nang cao hiéu qua quan Ii
nha nudc. Theo quy dinh tai Thong tu sd
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01/2022/TT-BTP ngay 04/01/2022 cia Bo
Tu phap quy dinh chi tiét mot sé diéu va bién
phép thi hanh Nghi dinh s 87/2020/NB-CP
ngay 28/7/2020 cua Chinh pha quy dinh vé
co s¢ dir liéu ho tich dién tu, dang ki ho tich
truc tuyén, nguoi ¢ yéu cau dang ki khai tir
c6 thé thuc hién thi tuc truc tuyén théng qua
biéu mau ho tich dién tir trong tac'.

Dir liéu khai tir 1a can ci phap Ii dé xac
dinh thoi diém me thira ké. Tuy nhién, thuc
té thoi diém nay khong chi gan véi thoi diém
chét vé mit sinh hoc ma con phu thudc vao
thoi diém dit liéu khai tar dugc cap nhat vao
hé thdng va duoc co quan, to chirc ¢6 tham
quyén tiép nhan, xac thuc. Viéc giai quyét
quyén va loi ich cua nguoi thira ké, du trong
quan hé dan su hay trong t6 tung, déu can
can ct rd rang vé su kién chét. Trong boi
canh sé hoa, diéu nay phu thudc vao muic do
tin cay, kha niang truy xuat va téc do xu Ii
ciia hé thdng ho tich dién ta. Bén canh do,
viéc trién khai ddng bo hé thdng ding ki
khai tir truc tuyén trén ca nudc van gap
nhiéu trg ngai, tir ha tang ki thuat, trinh do
sir dung cdng nghé cia nguoi dan dén ning
lyc tiép nhan va xir Ii thdng tin cua co quan
dang ki ho tich tai cap co sé. Thuc té vén
con vuéng mac & quy trinh thuc hién chi tiét,
trach nhiém khai b&o van dat lén vai ca nhan

1 H{ so bao gom: biéu mau dién tir; ban chup Gidy
bao tir hodc tai lidu thay thé; gidy to chimg minh
su kién chét trong truong hop ngudi chét da lau
ma khong co gidy to y té; vin ban uy quyén hop 18
(néu co); gidy to tiry than va thong tin noi cu tri
(dugc khai thac tir Co s dir liéu qubc gia vé& dan
cu). Sau khi hoan tit tha tuc, ngudi yéu cau c6 thé
nhan trich luc khai tir dién tir dugc ki sd béi co
quan c6 thim quyén.
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hodc nguoi than, dan dén nhitng bat cap
khéng nho vé mit thoi gian, tinh chinh xac,
tham chi la kha nang xay ra gian lan hoac bo
sot. Céac truong hop khai sinh tré han nhiéu
niam hay khong khai tor daung thoi diém da
duoc chi ra trong cac bao céo thuc tién thi
hanh Luat HO tich nam 2014 & cac dia
phuong va nhitng diém nghén anh huong
nghiém trong dén quyén nhan than, quyén cu
trd, gido duc, bao hiém cua cong dan. Piéu
nay dan dén tinh trang khong théng nhat
trong viéc xac dinh thoi diém chét, kéo theo
viéc xac dinh thoi diém mé thira ké va quyén
ctia ngudi thira ké khong chinh xac.

V& noi dung nay, Luat Ho tich nam 2014
va Nghj dinh sé 87/2020/ND-CP cia Chinh
phu déu cho phép va khuyén khich viéc ung
dung cbng nghé thong tin trong dang ki, quan
li ho tich. Nghi dinh s6 123/2015/ND-CP
ngay 15/11/2015 cua Chinh phu quy dinh chi
tiét mot s didu va bién phap thi hanh Luat
Ho tich ndm 2014 da quy dinh cu thé trach
nhiém cua cac co so y té trong viéc gui
thong tin khai sinh, khai tir 1én hé thdng
dang ki ho tich dién tar (khoan 1 Diéu 5).
Tuy nhién, quy dinh ndy maéi dung lai & mac
“khuyén nghi ki thuat”, chua mang tinh bat
budc hodc co ché tai gin lién nén viéc cac co
s& y té khong thong béo hoic thdng béo
khong day du dan t6i viéc cap gidy ching
sinh, ching tir khong day du thong tin, sai
thdng tin nén gap rat nhiéu kho khin khi
dang ki ho tich,

Bén canh do, cach tiép can hién nay dua
trén hanh vi chu dong cua céng dan trong
viéc thuc hién dang ki khai sinh, khai tir boc
16 nhiéu rai ro. Trong mot sé trudng hop,
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nguoi dan tri hodn viéc khai sinh do thiéu
hiéu biét, hoan canh khé khin hodc thiéu
gidy to ching minh. Véi truong hop khai ta,
dong co tri hodn c6 thé dén tir mong mudn
truc loi (gir thé ngan hang, huéng tro cap...).
Tham chi, d3 ghi nhan mot s6 vu viéc sir
dung gidy chung sinh, gidy béo tir gia nham
hop thic hod hd so nhan thira ké*? hoac gia
chét dé trén ng. Nhiing 16 hong nay co thé
duoc khic phuc néu nguén dit liéu duoc ghi
nhan ngay tir dau béi don vi chuyén mén (co
sy té) va truyén tai dén co quan c6 tham
quyén qua hé thong dién tu.

Vi vay, tién trinh hoan thién phap luat
thira ké trong bdi canh chuyén doi s, can
thiét phai xac lap co ché phép Ii rd rang, nhat
quan vé viéc cong nhan va xir Ii thdng tin
khai tir dién tir; ddng thoi bao dam viéc cap
nhat dir liéu ho tich dién ra kip thoi, chinh
Xac va cO gia tri phap li théng nhat trén
pham vi toan qudc. Dic biét, Viét Nam can
tinh dén phuong an lién théng dir liéu dién tu
sinh - tir (khai sinh - khai ti)*. Cu thé I3,
lién thong gitra phan mém quan Ii bénh vién
va phan mém ho tich, trong d6 gidy ching
sinh dién tir duoc ty dong day 1én hé thong
dang ki khai sinh ma khéng can nguoi dan
mang ban giay.

Dé hién thuc hod md hinh nay trén pham
vi toan qudc, can ra soat, sitra doi cac diéu

12 Thanh Lam (2020), Con dau khai tiz bo me chong
con song, https://vnexpress.net/con-dau-khai-tu-bo
-me-chong-con-song-4135801.html?utm, truy cap
31/7/2025.

13 Xem md hinh quan tri cu dan hién dai tai Pan
Mach: The Danish civil registration system, 2006,
https://ugeskriftet.dk/dmj/danish-civil-registration-
system?utm_source, truy cap 31/7/2025.
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khoan trong Luat Ho tich va ban hanh théng
tu lién tich gitta B6 Tu phap - Bo Y té - Bo
Cong an trong d6 nhan manh: 1) Bat budc
thuc hién nghia vu cua co sé y té trong viéc
cap nhat dit liéu sinh - tir; 2) Thiét 1ap co ché
lién thong di liéu theo thoi gian thuc gitra hé
thdng quan i y té, hé thdng ho tich dién tu
va co s dir liu quéc gia vé dan cu; 3) Phan
dinh r6 trdch nhiém cua ting co quan trong
quan Ii, kiém tra, cap nhat va xac thuc thdng
tin vé sy kién sinh - tir; 4) Bao dam ha tang
ki thuat va bao mat thong tin dé van hanh
dong bo, lién tuc, tranh sai léch va trng lap
dir liéu; 5) Quy dinh ché tai xir 1i dbi véi cac
truong hop cham tré, khdng cap nhat hoac
cap nhat sai thdng tin, 1am anh huong dén
viéc cap sd dinh danh c& nhan, gidy khai
sinh, giay khai tir va c4c thu tuc hanh chinh
lién quan. Chi khi c6 su dong bo vé phap Ii,
ki thuat va van hanh nhu vay, md hinh
“khong can khai sinh, khai tir bang gidy to
truyén théng” méi c6 thé van hanh tron tru
trén toan qudc, hudng téi nén quan tri dan cu
hién dai, s6 hoa va lay dir liéu 1am trung tam.

4. Vé di chic

Qua nghién cau phap luat mot sé qudc
gia cho thdy, mac du chua c6 nhiing quy
dinh cu thé nhung trong thuc tidn xét xir da
cong nhan di chac dién ta 1a hinh thac di
chac ma nguoi dé lai di san c6 thé lya chon
dé luu giir lai y chi caa minh. Vi dy: O Canada,
trong vu tranh chap Rioux va Coulombe, trong
mot tai liéu o file word chua in ra, nguoi dé
lai di san da dé lai mot buc thu tuyét ménh
bén canh thi thé cia minh véi chi dan dén
mot phong bi chira mot dia may tinh. Trén
dia duoc viét tay cum tu: “Pay la di chuac
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cua toi/Jacqueline Rioux/Ngay 01 thang 2
nam 1996”. Bia chi chira mét tép dién tir bao
gdém nhiing huéng dan chua dwoc ki tén cua
mot ban di chuc duoc lap. Tép da duoc luu
vao bd nhé may tinh vao cung ngay ma
nguoi dé lai di san da viét trong nhat ki cua
co rang co da lap di chuc trén may tinh cua
minh. Toa an & tiéu bang Quebec xac dinh
rang, di chic viét tay hoac di chuc duoc lap
trude su chirng kién cua cac nhan ching ma
khong hoan toan dap ung diy du cac yéu
cau vé hinh thtc cua loai di chic d6 van c6
thé duoc coi la hop 18, “néu vin ban nay
ddp 1ng Cac yéu cau co ban cua hinh thizc
di chiic twong 1¥ng va néu ngi dung cia nd
thé hién y chi cudi cung cia nguwoi da chét
mét cach khong nghi ngo va ré rang 4.
Nhu vay, tod an da chap nhan di chac. Hay
& Nam Phi, trong vu tranh chip giira
MacDonald va The Master, mét tai liéu dién
to chua ki duoc luu trir trén may tinh van
phong cua nguoi dé lai di san véi ngi dung
dinh doai tai san cua minh. Trudc khi ty sat,
nguoi lap di chac (moét chuyén gia cong
nghé thong tin cap cao cua IBM) da dé lai
bén dong chir viét tay caa chinh minh trén
chiéc ban canh giwdong ngu. Mot trong
nhitng ghi cha co6 ndi dung: “To6i, Malcom

14 pjéu 714 Bo luat Dan su Quebec nim 1991
(nguyén van: “4 holograph will or a will made in
the presence of witnesses that does not fully meet
the requirements of that form is valid nevertheless
if it meets the essential requirements thereof and if
it unquestionably and unequivocally contains the
last wishes of the deceased”, https://www.legis
quebec.gouv.qc.ca/fr/version/lc/ccq-1991?code=
se%3A714&historique=0240819&utm, truy cép
15/01/2026.
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Scott MacDonald, 1D 5609..., tuyén b rang
di chuc cudi cung cua toi c6 thé duoc tim thay
trén may tinh caa téi tai IBM trong thu muc
C:/windows/mystuft/mywill/personal”. Sau do6
Toa an xem Xxét va thua nhan di chic cua
nguoi nay. Di chic dugc lap theo dang quy
dinh 1a phai duoc viét, ki tén va co sy lam
chiing cua hai nguoi lam ching, mdi trang
cua di chac phai dugc xac nhan boi nguoi dé
lai di san. Tuy nhién, yéu cau co ban ma Toa
an dua vao dé xem xét cac ngoai 1é 1a cac
file luu gitr y chi cia nguoi dé lai di san
khong phai la mot ban thao hoac ghi chu
hoic mét thao luan so bo vé viéc di chic sé
dugc 1ap ma day phai la ban di chuc - thé
hién ¥ chi cudi cung caa nguoi dé lai di san’®.

Trén thé gioi, viéc 1ap di chic & moi
truong dién tir khong con 1a van dé xa la,
méi mé vai nhiéu qudc gia nhu cac nudc
chau M, chau Uc'’, Tay Ban Nha'®; tai
Hoa Ky, bang Washington c6 ca Luat Di
chuc dién tir c6 hiéu luc tir nam 2022 va cac

5 Nguyén Thanh Thu (2023), Hinh thic di chic
theo phap lugdt dan si Viét Nam, Luan an tién si
luat hoc, Truong Pai hoc luat Thanh phd HS Chi
Minh, tr. 133.

16 G Brazil va cac nuéc My La tinh, di chuc dugc
ghi bing am thanh duoc tng ho tir nhimg nim
1896, Kenneth G C Reid, Marius | de Waal, Reinhard
Zimmermanm (2011), Comparative Succession
Law, Oxford University Press, tr. 99.

17 Kelly Purser, Tina Cockburn (2019), “Wills
Formalities in the Twenty-First Century—
Promoting Testamentary Intention in the Face of
Societal Change and Advancements in
Technology: An Australian Response to Professor
Crawford”, Wisconsin Law Review, tr. 46 - 64.

18 Kenneth G C Reid, Marius | de Waal, Reinhard
Zimmermanm (2011), Comparative Succession
Law, Oxford University Press, tr. 83 - 84.

TAP CHIi LUAT HOC SO 2/2026



bang khac con ghi nhan véan d& nay trudc d6
rat 1au'®... Tai cac qudc gia ghi nhan di chic
dién tu, ho xem day nhu 1la mét hinh thac di
chdc bing vin ban nhung duoc tao 1ap trén
moi truong dién tir, tic van ban duoc hiéu
theo nghia rong nhat khong don thuan theo
nghia truyén thong 1a vian ban in hoic viét
tay trén gidy. Pon cir, mot van ban dugc dua
ra & Queensland bao gdbm: Bat ki giay hoic
tai liéu ndo khac c6 chir viét, bat ki loai gidy
hoac tai liéu nao khac trén d6 cd cac nhan
hiéu, hinh v&, ki hiéu hoic 16 thing c6 y
nghia d6i véi mot ngudi c¢6 du trinh do dé
giai thich ching; bat ki dia, bang hoic vat
pham nao khac hozc bat ki tai liéu nao ma tur
d6 am thanh, hinh anh, bai viét hoic thong
diép dix liéu c6 thé duoc san xuat hoic téi tao
(c6 hodc khéng c6 su hd trg caa vat pham
hodc thiét bi khac)®. Hay mét vi du khac,
van ban duoc cho rang: “Bdt ki logi gidy
hogc tai lieu ndo khac cé in hogc viét hogc
trén dé cé nhan hiéu, ki hiéu hogc 16 thing
c6 ¥ nghia doi Véi nhitng nguwoi ¢é di diéu
kién dé gigi thich ching; hodc dia, bang,
hogc bai bao khac ma tir do dm thanh, hinh
anh, chit viét hodc théng diép c6 thé duwoc
sao chép lai "2,

C6 thé hiéu, di chuc dién tir 1a mot hinh

19 Bang Utah, Nevada, Indiana, Arizona, Florida da
théng qua luat di chic dién ti trude do.

20 Hidu 36 Pao luat Dién giai Queensland nam 1954
(tam dich), Acts Interpretation Act 1954, https://www.
legislation.qld.gov.au/view/html/inforce/current
/act-1954-003?utm, truy cap 15/01/2026.

21 Khoan 4 Diéu 1 Pao luat Hanh dong Tasmania
(tam dich), Acts Interpretation Act 1931,
https://www.legislation.tas.gov.au/view/whole/ht
ml/inforce/current/act-1931-059?utm, truy cép
15/01/2026.
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thirc dugc thé hién bang cac thong diép dir
liéu trén cac phuong tién dién tu. Tal Viét
Nam, Luat Giao dich dién tir da c6 tir nam
2005. Tuy nhién, Luat Giao dich dién tir
cling khing dinh giao dich dién ta khong &p
dung cho cac vin ban vé thira ké (Piéu 1).
Bén canh d6, cac van dé vé di chuc va hinh
thac phai tuén tha quy dinh caa B luat Dan
su nhung cac B luat Dan sy nam 2005, nam
2015 déu khong dé cap loai di chic nay.
Luat Cong chung nam 2024 lan dau tién
thtra nhan loai hinh cdng ching dién tu cac
giao dich c6 chit ki sb caa cbéng ching vién.
Tai Nghi dinh s 104/2025/ND-CP ngay
15/5/2025 cua Chinh pha quy dinh chi tiét
mot s6 diéu va bién phap thi hanh Luat Cong
chiang ciing nhan manh hai hinh thac cong
ching dién tir tryc tiép va truc tuyén (Piéu
52 va Piéu 53). Tuy nhién, ddi voi di chic
chi cho phép thyc hién cong ching dién tir
truc tiép tai tru so to chuac hanh nghé cong
chang (Piéu 48). Nhu vay, cho dén thoi
diém hién tai, mac du Viét Nam da quy dinh
cong chimg dién tir d6i véi cac giao dich/vin
ban song can luu y: 1) Di chuc dugc cong
chang dién tir van phai thuc hién truc tiép tai
co quan, t6 chic hanh nghé cong chung; 2)
Di chtc duoc thuc hién céng chung dién tir
truc tiép ciing chi 12 mot hinh thic cua di
chuc dién tir, ton tai ¢ cip do don gian nhat
cua qua trinh tng dung céng nghé/ki thuat
va co ban van do céng chang vién thuc hién.
Bai hoat dong cong chung du ¢ hinh thic
truyén thng hay dién tir luén doi hoi sy hién
dién, chung nhan cua céng ching vién dé
dam bao tinh minh bach, khach quan va xac
thuc cao nhét.

Trén co sé tham khao quy dinh phap luat
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Hoa Ky?? ciing nhu nhitng vu viéc thyc tién
da duoc ghi nhan & My, Canada, Uc va Nam
Phi c6 thé xac dinh di chac dién t la di chac
duoc tao 1ap, luu trix va cé thé doc duoc dudi
dang van ban thong qua cac phuong tién
dién tir. Thay cho van ban truyén théng

22 Tai Hoa Ky ton tai mot van ban quan trong 1a dao
luat mau vé di chiic dién tir (Uniform Electronic
Wills Act (UEWA) mac du khong phai 1a van ban
phap luat 4p dung tat ca cac bang nhung day dugc
coi 14 miu do Uy ban luat théng nhit tao ra
(https://uslawexplained.com/uniform_electronic_
wills_act?utm). Theo d6, nguoi dé lai di san co
thé 1ap di chac dién tir theo hai cach thirc sau day:
1) Nguai lap di chuc ty 1ap théng qua thiét bi dién
tir. Di chac phai dugc ki boi nguoi lap di chic.
2) Néu nguoi lap di chac khong ty minh 1ap ma
nho nguoi khac 1ap thi phai co chit ki cia nguoi
viét ho di chuc truéc sy chung kién tryc tiép cua
nguoi lap di chuc va theo chi dao cua nguoi lap di
chuc. Pdng thoi di chac phai duoc it nhét hai ca
nhan ki véi sy hién dién truc tiép hoac su hién
dién dién tir. Hai nguoi nay la nguoi lam chang
cho viéc 1ap di chac. Yéu cau déi véi nguoi lam
ching 1a mdi nguai trong sb ho la cu dan cia mot
tiéu bang va cé dia chi thuc té tai mot tiéu bang
vao thoi diém ki. Ngoai chir ki phai c6 10i ching
thira nhan cua nguoi 1ap di chuc va nguoi lam
chting. Ngoai ra, quy trinh 1ap di chac phai truge
su ching kién truc tiép hoac su hién dién dién tir
cua cong chang vién hoac ca nhan khac duogc
phap luat trao quyén dé cong chimng xac nhan hd
so dién tir. O day cach hiéu vé sy hién dién dién
tir ¢ nghia la méi quan hé cua hai hoac nhiéu ca
nhan & cac dia diém khac nhau giao tiép trong thoi
gian thuc véi cung mirc 6 nhu thé cac ca nhan cé
mit thuc té & cung mot dia diém. Pay la quy dinh
chung & Hoa Ky nhung tuy ting tiéu bang c6 thé
s& ¢6 nhimg quy dinh dic thu. Chiang han quy
dinh v& sy hién dién dién tir tiy theo phap luat
ting tiéu bang co thé chap nhan diéu kién nay
hodc khong. O tiéu bang Indiana bét bugc tit ca
c4c bén phai co su hién dién tryc tiép tai dia diém
lap di chiic nhung tiéu bang Nevada cho phép lam
ching tir xa.
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(duoc thé hién trén gidy hodc trén chat liéu
vat chit cu thé) thi di chic dién tir duoc khoi
tao, thuc hién va luu giit trén cac thiét bi
dién tir. Theo quan diém cua tac gia, dé phu
hop véi kha niang va diéu kién cua Viét
Nam, di chic dién tir co thé duoc lap theo
mot trong hai cach sau day: Cach thir nhat,
nguoi dé lai di san tu minh lap di chac dién
tir trén cac thiét bi dién tir, dung chi ki sé dé
ki vao di chuc dién tu, thiét 1ap mat ma bao
vé cho di chuac dién tir. Hoac cach thir hai,
nguoi dé lai di san co thé nho ngudi 1ap ho
di chuc trén cac thiét bi dién ti nhung phai
c6 su hién dién truc tiép cua it nhét hai
nguoi 1am ching. Sau d6 nhitng nguoi dé lai
di san, nguoi lam chang xac nhan lai noi
dung di chac, ki tén vao ban di chac va
nguoi dé lai di san thiét 1ap mat ma bao vé
cho di chuc. Chit ki ciia nguoi dé lai di san
va nguoi lam ching, nguoi 1ap ho di chuc la
chir ki sé. Hién nay viéc ca nhan sir dung
chir ki s trong cac giao dich dién tir da ton
tai va co nhitng van ban quy dinh cu thé vé
loai chir ki nay ciing nhu ¢ nhing to chic
chang thuc chix ki dién tir ¢é dam bao tinh
x4c thuc cua chit ki d6%. Cho nén, khi ngudi
lap di chuc da co thoi quen st dung thiét bi
dién tir dé tao 1ap van ban va su dung chit ki
dién tir dé ki tén xac nhan vao van ban d6 s&
dam bao tinh ddng bo va an toan.

Di chac dién tir van phai dam bao day du
cac diéu kién vé thé thic nhu ddi véi mot
van ban truyén théng vé ngay, thang, nam
lap di chic; van dé viét tit, ki hiéu trong di

2 Quyét dinh sb 26/QD-BTTTT ngay 16/01/2023
ciia Bo Théng tin va Truyén thong quy dinh chirc
nang, nhiém vy, quyén han va co ciu té chuc cua
Trung tim chang thue dién tr quéc gia.
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chuc. Di chic dién tir phai duoc ngudi dé lai
di san, nguoi lam chang ki vao tuing trang
cua di chuc. Cé thé xem xét ap dung quy
dinh phap luat vé chix ki sé trong cac giao
dich dién tir cho di chuc dién tu, dong thoi
guri gitr di chuc dién t tai cac t chic cong
chung hoac don vi trung gian cung cép dich
vu lién quan dén cbng nghé vién thong.
Ngoai ra, ngudi dé lai di san can c6 van ban
viét tay c6 1oi ching hoic thong diép cua
ngudi dé lai di san xac nhan su ton tai caa di
chac dién tr, cach thic bao vé di chuc dién
tr (néu co) va cach truy cap dé doc noi dung
di chac dién tir. Ngudn ching ctr nay cé thé
duoc giao cho nguoi lam chang, luat su,
nguoi tha ba khac hodc gui gitr tai cac to
chirc cong ching trong truong hop ¢6 yéu cau.

Két luan

Trong bdi canh chuyén doi s6, phap luat
thira ké can duoc hoan thién dé thich ung voi
sy xuét hién cua tai san sd, thu tuc khai tu
dién tur va di chac dién tu. Viéc chua cong
nhan tai san sd 1a dbi twong cua quyén so
hitu va di san thira ké ciing nhu thiéu co ché
lién thong dir ligu sinh - t&r va chua thura
nhan di chac dién tor dang tao ra khoang
trbng phap |i dang ké. Do d6, can khan
truong xay dung khudn khd phap Ii rd rang
dé ghi nhan tai san s, bao dam cap nhat su
kién chét kip thoi trén hé thng sb va cong
nhan di chac dién tir dusi cac diéu kién bao
dam tinh xac thuc va minh bach, qua @6 dam
bao quyén tai san va quyén thira ké cua cong
dan trong mai trudng sb./.
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