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CIAI THICH DU UGC BAT CO QUAN TAI DHAN QUOC T
DHUONG THUC BAO DAM 8U THONC NHAT CUA LUAT QUOC T

v QUOC TUAN *

T6m tdt: Sir hinh thanh va phat trién da dang cua cac nganh ludt va co quan tai phan quéc té da
kéo theo si phan manh cuia lugt quéc té - mér xu hwéng cho thay ludt quac té bj chia tach thanh nhiing
quy pham va co quan chuyén biét, dong thoi ¢ thé ddn dén cach dién gidgi mau thuan hogc thiéu
thong nhat. Trong boi canh do, gidi thich diéu wée dong vai tré quan trong trong viéc bdo dam sir
thong nhat cua ludt quac té. Sir dung cac phuwong phdp gidi thich dwege quy dinh tai Piéu 31, Piéu 32
Cong woc Vien vé Ludt Piéu wéc quoc té nam 1969, cho phép co quan tai phdn quoc té bao dam sw
nhat quan trong ldp lugn phap |i cia minh, ciing nhw lién két cac quy pham khac nhau trong tong thé
hé thong, qua dé gidp duy tri tinh théng nhdt trueée xu huéng phan manh cua lugt quéc té.
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TREATY INTERPRETATION BY INTERNATIONAL JUDICIAL BODIES - A MEANS TO
ENSURE THE CONSISTENCY OF INTERNATIONAL LAW

Abstract: The formation and development of different branches of law and international judicial
bodies have led to the fragmentation of international law - a trend that shows international law being
divided into specialised rules and institutions, which may result in conflicting or inconsistent
interpretations. Against this backdrop, the interpretation of treaties plays a crucial role in ensuring the
consistency of international law. The use of interpretative methods provided under Articles 31 and 32
of the 1969 Vienna Convention on the Law of Treaties enables international judicial bodies to
maintain consistency in their legal reasoning and to connect different norms within the broader legal
system, thereby supporting the maintenance of consistency in the face of the growing fragmentation of
international law.
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1. Pit van dé chinh. Tuy nhién, luat quéc té ngay nay la
Hé théng Westphalia duoc xem nhu nén  mét hé théng “diéu chinh vd sé quyén va
tang cua trat ty phép |i qudc té, trong d6  nghia vu trai dai va virot qua cd cdc dwong
quéc gia la chi thé co ban véi diy da quyén  bién gisi, xuyén thung bic man cua chu
nang trong quan hé duoc luat quic té diéu  nghia chi quyén quéc gia”. Ching han,

* Thac si, Uy ban Bién giéi quéc gia, B Ngoai giao ! Thomas M. Franck (1995), Fairness in International
E-mail: vqt2510@gmail.com Law and Institutions, Oxford University Press, Anh,
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nguyén tic vé quyen tai phan phd quét (universal
jurisdiction) thé hién rang cac qudc gia c6
thé thuc hién quyén tai phan hinh sy dbi véi
t6i pham qudc té ngay ca khi qudc gia d6
khong c6 mdi lién hé vé quéc tich voi ngudi
pham t6i, nan nhan hay noi thuc hién hanh vi
pham t6i%. Hién twong nay xuat phét tir sy
phat trién cua cac van dé qudc té nhu bién
ddi khi hau, toi pham xuyén qudc gia, xung
do6t vii trang... voi tinh chat vuot qua pham
vi bién gici quéc gia truyén thong.

Nham giai quyét yéu cau khach quan do,
cac nganh luat cing nhu co quan tai phan
quéc té da hinh thanh va phat trién trong trat
ty phap Ii qudc té. Tuy nhién, do khong co
thir bac gitta cac quy pham cua luat quéc té,
hé thong nay phét trién theo chiéu ngang va
dan xuat hién sy phan manh (fragmentation)
- mdt xu hudng cho thay luat quéc té bi chia
tdch thanh nhiing quy pham va co quan
chuyén biét, dong thoi c6 thé dan dén céch
dién giai mau thuin hogc thiéu théng nhat®,
NOi cach khéac, sy phan manh la hién tugng
phat sinh tir sy da dang hod va mo rong cua
luat qudc té, tao ra nguy co xung dot gitra

tr. 5 - 6. Nguyén van: “... governing a myriad of
rights and duties that stretch across and beyond
national boundaries, piercing the statist veil...”.

2 Carlo Focarelli (2019), International Law, Edward
Elgar Publishing, Anh, tr. 465.

3 James Crawford (2014), Chance, Order, Change:
The Course of International Law - General
Courses on Public International Law, The Hague
Academy of International Law, Maubeuge, tr. 308;
Nguyén Hong Thao (2025), “Bao dam thuc hién
luat quéc té trong bdi canh mai”, Ki yéu Hgi thao
khoa hoc: Bdo d@am thuc hién lugt qudc té - Mot so
van dé Ii lugn va thuc tién, Truong Pai hoc Luat
Ha Noi, tr. 7.
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cac quy pham va thuc tién tai cac co quan tai
phan?. Tuy nhién, ban than luat qudc té ciing
¢ nhitng cong cu dam bao tinh thdng nhat
trong do, dac biét la cac phuong phap giai
thich diéu u6c dugc ghi nhan tai Diéu 31 va
Diéu 32 Coéng udc Vién vé Luat Pidu wdc
qudc té nam 1969 (sau day goi tit 1a Cong
udc Vién nam 1969). Cac phuong phap nay
duoc st dung linh hoat boi cac co quan tai
phan dé giai quyét mdi quan hé giita cac quy
pham cua luat quéc té, qua d6 gop phan dam
bao tinh théng nhét trong qué trinh phat trién
cua luat quéc té hien nay.

2. Giai thich diéu wéc - phwong thic
bao dam tinh thong nhat caa luat quéc té

biéu 31 va Piéu 32 Cong wéc Vién nam
1969 cung cap mot hé thdng phuong phap
giai thich diéu wéc cd tinh b trg 1an nhau va
dugc &p dung nhu tap quéan qubc té°. Cu thé,
Piéu 31 Cong udc la su két hop cua tat ca
cac quy tac chinh vé giai thich diéu udc bao
gom: 1) ¥ dinh cua cac bén; 2) nghia thong
thuong; 3) muc dich va ddi tuong®. Theo do,

4 International Law Commission (2006), Fragmentation
of international law: difficulties arising from the
diversification and expansion of international law,
A/CN.4/L.682, doan 14, tr. 11, https://legal.un.org/
ilc/documentation/english/a_cn4_1682.pdf, truy cap
21/4/2025.

5 Toa an Cong li qudc té (1994), Tranh chap l&nh tho
(Libyan Arab Jamahiriya/Chad) (Phan quyét ngay
03/02/1994), doan 41; International Law Commission
(2018), Draft conclusions on subsequent agreements
and subsequent practice in relation to the
interpretation of treaties, tr. 2, https://legal.un.org/
ilc/texts/instruments/english/draft_articles/1_11 20
18.pdf, truy cap 21/4/2025.

6 Xem thém tai: G. G. Fitzmaurice (1951), “Law and
Procedure of the International Court of Justice:
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diéu udc phai duoc giai thich mot cach thién
chi phu hop véi nghia thong thuong cua cac
thuat ngir dat trong bdi canh cua ching va
theo muc dich, dbi tuong cua diéu uéc do.
Tuy nhién, mot thuat ngit s& duoc hiéu theo
nghia dac biét (khong theo nghia thong
thuong) néu dé 1a ¥ dinh cua cac bén ki két
(Diéu 31(4) Coéng udc Vién nim 1969). Dé
lam r® bdi canh nham muc dich giai thich
diéu uéc, Didu 31(2) con tinh dén moi thoa
thuan, van kién lién quan dén diéu udc do.
Ngoai ra, giai thich diéu wéc con mad rong
dén cac thoa thuan sau nay gitra cac bén veé
viéc giai thich hoac ap dung cac quy dinh
cia diéu wéc; thuc tidn 4p dung sau nay
duoc c4c bén thoa thuan lién quan dén viéc
giai thich diéu wdc va cac quy dinh lién quan
cua luat qudc té 4p dung trong quan hé giira
cac bén (Piéu 31(3) Coéng wdc Vién nim
1969). Bén canh do, cac phuong phap bd tro
quy dinh tai Biéu 32 Cong udc con cho phép
sa dung cic van kién chuan bi (travaux
préparatoires) va hoan canh ki két dé khing
dinh hodc lam rd nghia hon sau khi ap dung
biéu 31.

Thoi gian qua, cong doéng qudc té da
ching kién su gia ting dang ké vé sb luong
diéu uéc qudc té da phuong’. Ké ca khi
khong xem xét dén diéu wéc song phuong
thi sy phét trién da dang cua luat quéc té 1a
khong thé tranh khoi: tir cac nguyén tic
chung cua luat tré thanh cac quy pham diéu
wdc chuyén biét nhu luat thuong mai qubc

Treaty Interpretation and Certain Other Treaty Points”,
British Year Book of International Law, 28, tr. 1 - 28.

" International Law Commission (2006), tldd, doan 7,
tr. 10.
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té, luat bién, luat moi truong quéc té....
Song, ngoai trir “jus cogens” - quy pham
ménh 1énh bt buoc (Piu 53 Cong wdc Vién
nam 1969), khdng c6 thir bac gitra cac quy
pham diéu woc®. Nham lién két cac quy
pham véi nhau, phuong phap tich hop hé
thdng (systemic integration) duoc quy dinh
tai Piéu 31(3)(c) Cong wdc Vién nim 1969,
trong d6 xem xét dén cac quy dinh lién quan
cua luat qudc té &p dung trong quan hé gitta
cac bén, bao dam diéu wdc duoc giai thich
trong khudn khé hé thdng luat quéc té, thay
vi giai thich mot cach riéng ré va thic day su
phan manh caa luat qudc té. Phuong phap
nay dong vai tro la “chia khoa van nang”
trong giai quyét mau thuin, xung dot hoic
chdng chéo giita cac quy pham khi cac
phuong phap giai thich khac chua thé dat
duoc mot giai phap hai hoa'°.

Bén canh do, thuc tién giai thich diéu
uéc cho thiy cic co quan tai phan nhu Toa
an Cong i quéc té (1CJ) c6 thé xem xét cach
st dung duong thoi cua thuat ngir (gan voi
su phat trién caa luat quoc té) thay vi chi
xem xét tai thoi diém soan thao diéu woc?,
Piéu nay thé hién mot cach tiép can hudng

8 International Law Commission (2006), tldd, doan 8,
tr. 10.

° Cac quy pham diéu wéc c6 gia tri ngang nhau, trir
khi c&c chu thé cua luat qudc té c6 thoa thuan khéc.

10 International Law Commission (2006), tldd, doan
420, tr. 86.

11 Xem thém tai: ICJ (1978), Thém luc dia bién
Aegean (Hy Lap v. Thé Nhi Kp) (Phan quyét ngay
19/12/1978), doan 77-80; ICJ (2009), Tranh chdp
lién quan dén quyén di lgi cua tau thuyén va céc
quyén lién quan (Costa Rica v. Nicaragua) (Phan
quyét ngay 13/7/2009), doan 63-70.
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toi cac gia tri hién dai va vuot qua chu nghia
cha quyén quéc gia'?. Tuy nhién, phuong
phép giai thich tién hoad (evolutionary
interpretation)'® néu trén khong phai maot
phuong phap giai thich riéng biét ma thuc
chat 1a két qua cua viéc &p dung Diéu 31,
Diéu 32 Cong udc Vién nim 1969 trén co s&
ting trueong hop cu thé'. Theo Uy ban Luat
quéc té cua Lién hop qudc (ILC), “cac thod
thudn va thyec tién sau nay theo cdc diéu 31
va 32 cd thé hé tro trong viée xdc dinh lidu y
dinh dwoc cho 1a cua cac bén khi ki két dieu
woc €6 phai la s dung mét thugt ngir véi y
nghia c¢é kha ndng thay déi theo thoi gian
hay khong "°.

C6 thé thay, ¥ dinh caa cac bén 1a yéu tb
quan trong trong viéc giai thich diéu wéc,
tham chi quyét dinh tinh chuyén biét hay
tong quat ciia mot quy dinh hodc wu tién quy

12 Carlo Focarelli (2019), tldd, tr. 174.

13 Xem thém tai: Eirik Bjorge (2014), The Evolutionary
Interpretation of Treaties, Oxford University Press,
Anbh; Isabelle Van Damme (2014), “Is Evolutionary
Interpretation Only A Matter of Finding the Parties’
Intentions?”, EJIL:Talk!, https://www.ejiltalk.org/is
-evolutionary-interpretation-only-a-matter-of-finding
-the-parties-intentions/, truy cap 21/4/2025; Georges
Abi-Saab, et al. (eds) (2019), Evolutionary Interpretation
and International Law, Hart Publishing, Anh.
United Nations (2013), Report of the International
Law Commission - Sixty-fifth session (6 May-7
June and 8 July-9 August 2013), A/68/10, tr. 27,
https://legal.un.org/ilc/documentation/english/repor
ts/a_68_10.pdf, truy cap 21/4/2025.

International Law Commission (2018), tldd, tr. 3.
Nguyén van: “Subsequent agreements and
subsequent practice under articles 31 and 32 may
assist in determining whether or not the presumed
intention of the parties upon the conclusion of the
treaty was to give a term used a meaning which is
capable of evolving over time .

1

N

1
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dinh truéc hay sau d6'® nham giam thiéu
xung dot quy pham (normative conflict) trong
hé thong luat qudc té.

3. Thuec tién giai thich diéu wéc béi cac
co quan tai phan qudc té: Phan manh hay
théng nhat?

3.1. Sw thong nhdt trong thyc tién gidi
thich diéu wéc boi co quan tai phdn quoc té

Trudc hét, tham quyén giai thich diéu
wdc thuge vé qudc gia - chu thé co ban caa
luat qudc té. Khi cac quéc gia khong thé dat
dugc ddng thuan vé viéc giai thich didu uéc,
cac co quan tai phan qudc té duogc trao tham
quyén dé thuc hién cong viéc nay, thuong
thong qua quy dinh trong diéu wéc!’ nhu
Piéu 36 Quy ché ICJ.

Trén thyc té, giai thich diéu woc khong
bao dam mot cach tuyét ddi su théng nhat
cua luat quéc té, nhat 12 gitra cac co quan tai
phén véi nhau. Vi du dién hinh 1a sy xung
dot quy pham gira tiéu chuan “kiém soat
hiéu qua” (effective control) dugc dua ra boi
ICJ trong vu Hoat dong quén su va ban quén
su trong va chdng lai Nicaragua (Nicaragua
v. Hoa Ky)* va tiéu chuan “kiém soat chung”
(overall control) dugc dé xuat boi Toa an
Hinh su quédc té vé Nam Tu cii (ICTY) trong
vu Tadi¢®. Theo ICJ, “kiém soat hiéu qua”
am chi quyén kiém soat d6i véi bat ki hanh

16 International Law Commission (2006), tldd, doan
410, tr. 84.

17 Carlo Focarelli (2019), tldd, tr. 174.

18 Xem thém tai: ICJ (1986), Hoat déng quan si va ban
quan sy trong va chang lai Nicaragua (Nicaragua v.
Hoa Ky) (Phan quyét ngay 27/6/1986), doan 105-115.

19 Xem thém tai: ICTY, Appeals Chamber (1999), Prosecutor
v. Dusko Tadic (15/7/1999), doan 115-162.
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vi ndo do luc lugng phién quan Nicaragua
khi d6 thuc hién. Trong khi do, ICTY éap
dung tiéu chuan “kiém soat chung” hay kiém
soat tong thé trong truong hop hanh vi dugc
thuc hién bai mot nhém c¢é td chire va co cu
phan cap. Diéu nay trai nguoc Vai tiéu chuan
“kiém soat hiéu qua” c6 thé ap dung dbi véi
hanh vi duoc thuc hién bai cac ca nhan riéng
I&¢ hoic mot nhém khong c6 to chuc?®. Sau
nay, trong vu Ap dung Cong uéc Vé ngin
chan va trung phat toi ac diét chung (Bosnia
va Herzegovina v. Serbia va Montenegro),
ICJ khong ap dung tiéu chuan “kiém soat
chung” vgi mot trong nhitng li do 12 mo
rong qua muc pham vi trach nhiém quéc gia
(khéc véi trach nhiém hinh sy ca nhan nhu
trong vu Tadi¢)?%. Bai viét ndy khéng nham
dua ra quan diém ung ho hoic phan di tiéu
chuan nao néu trén nhung c6 thé thiy su
théng nhat trong cach tiép can cua ICJ véi
cling mot van dé phép Ii (trong trudng hop
nay |a trach nhiém quéc gia).

Mot vi du khac vé su théng nhit trong
giai thich diéu uéc cua ICJ 1a vy LaGrand
(Puc v. Hoa Ky) va vu Jadhav (An Do V.
Pakistan) lién quan dén Coéng udc Vién vé
quan h¢ 1anh sy nam 1963 (Cong udc Vién
nam 1963).

Nam 1999, buc khaoi kién Hoa Ky trudc
ICJ vé viéc bat giit, bat giam, xét xur, két an
va tir hinh di véi Karl va Walter LaGrand -

20 Carlo Focarelli (2019), tldd, tr. 597-598.

21 1CJ (2007), Ap dung Céng wéc vé ngdn chan va
trung phat toi ac diét chung (Bosnia va Herzegovina
v. Serbia va Montenegro) (Phan quyét ngay
26/02/2007), doan 401-406.
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cong dan Puc?. Bic cho rang Hoa Ky d vi
pham quy dinh ctia Coéng udc Vién nam
1963 vi khong théng b&o ngay cho anh em
LaGrand vé quyén lién hé véi 1anh sy quan
buc theo Piéu 36(1)(b) Coéng udc tai thoi
diém bt gitr vao nam 1982, tir d6 tude di
kha ning hd tro 1anh sy cua Puc va cudi
cung dan dén viéc ho bi hanh quyét?. Vé
van dé nay, bang phuong phap giai thich
diéu wdc theo nghia thong thudng cua thuat
ngit, ICJ giai thich Diéu 36(1) Coéng udc
Vién nam 1963 thiét 1ap quy ché nhim tao
diéu kién thuan loi cho viéc bao ho lanh su,
trong d6 Diéu 36(1)(b) ghi nhan nghia vy
cua nudc tiép nhan ddi véi nguoi bi bat giam
va nuéc cir?®. Viéc Puc khong thé thyuc hién
c4c quyén cia minh quy dinh tai Diéu
36(1)(a) (c) la hé qua cuaa vi pham nghia vu
cua Hoa Ky theo Diéu 36(1)(b)?®. Hon nita,
Toa &n con két luan rang Piéu 36(1) tao ra
Cc4c quyén ca nhan cho ngudi bi giam giir va
diéu nay khong ngin can mot qudc gia tién
hanh cac thu tuc tu phap quéc té thay mat
cho cong dan do6%°.

Trong khi d6, tranh chap gitta An Do va
Pakistan lién quan dén viéc bat giir, bat
giam, xét xir va tir hinh d6i v6i Kulbhushan
Sudhir Jadhav - cong dan An Do, nguoi bi
budc toi gian diép va khing b6%. An Do céo
budc Pakistan d& vi pham nghiém trong Diéu

22 |1CJ (2001), LaGrand (Puc v. Hoa Ky) (Phan quyét
ngiy 27/6/2001), doan 10.

231CJ (2001), tldd, doan 12.

241CJ (2001), tldd, doan 74, 77.

25 1CJ (2001), tldd, doan 73.

26 1CJ (2001), tldd, doan 42, 77.

271CJ (2019), Jadhav (4n P v. Pakistan) (Phan quyét
ngay 17/7/2019), doan 21, 35.
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36 Cong udc Vién nam 1963 khi khong
thong bao ngay cho An Do vé viéc bat gitr
ong Jadhav, khéng théng béo cho 6ng
Jadhav vé cac quyén cia minh theo Diéu 36
Cong wdc ciing nhu tir chdi cho cac vién
chuc 13nh sy An D6 tiép can 6ng?8. Tuong tu
nhu cach tiép can trong vu LaGrand, ICJ sir
dung phuong phéap giai thich diéu uéc theo
nghia thong thuong caa thuat ngir, dong
thoi két hop xem xét travaux préparatoires
dé di dén két luan rang Pakistan da vi pham
nghia vu duoc quy dinh tai Diéu 36(1)(a)
(c) bang cach tudc di quyén cua An Do
trong viéc tham hoi, lién lac va sap xép dai
dién phéap li cho 6ng Jadhav?®. Toa an mot
lan nira khang dinh Diéu 36(1) Cong wdc
Vién nim 1963 tao ra c&c quyén ca nhan
nhu d3 néu trong phan quyét vu LaGrand®.
Dic biét, khi xem xét liéu c6 ngoai 1& doi
véi Diéu 36 trong trudong hop gian diép hay
khong, ICJ da giai thich dya trén nghia
thong thuong cua thuat ngit, bdi canh, dbi
tuong va muc dich ciia Céng udc Vién nam
1963 (nham tao diéu kién thuan loi cho
quan hé hiru nghi va chic nang lanh sy);
tham khao travaux préparatoires boi ILC
(1960) va Hoi nghi Vién nam 1963; xem xét
Thoa thuan nam 2008 vé tiép can lanh su
gitta An Do va Pakistan nhu diéu wéc sau
nay gitra cac bén vé viéc ap dung quy dinh
ciia Cong ude Vién nam 1963 (khéng nham
thay thé cac nghia vu quy dinh tai Diéu 36).
Theo d6, Toa két luan rang khdng cé ngoai 1é

281CJ (2019), tldd, doan 19.
29|CJ (2019), tldd, doan 99-119.
30 1CJ (2019), tldd, doan 116.
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nao nhu vay ton tai trong Cong wdc Vién
niam 19633,

Trong ca hai vu LaGrand va Jadhav, ICJ
déu dua vao cac phuong phap giai thich diéu
wdc dugc phan &nh trong cac diéu 31, 32
Cong uéc Vién nam 1969. Diéu nay bao gom
viéc giai thich mot cach thién chi phu hop
vai nghia thong thuong cua cac thuat ngir
dat trong bdi canh caa ching, theo muc dich
va ddi twong cia Cong ude Vién nam 1963.
Bén canh do, toa ciing st dung phuong phap
bé trg (thdng qua travaux préparatoires) dé
khang dinh két qua giai thich tir cac phuong
phap chinh trén. Hai phan quyét da chang
minh cho sy nhat quan caa ICJ trong lap
luan phép Ii (chang han, cing khang dinh vé
C4C quyén ca nhan theo Diéu 36(1) Cong
udc Vién nam 1963). Hon nira, trong tung
vu Viéc cu thé, toa ciing c6 thé 1am sau sic
thém céch tiép can ctia minh nhu khi xem
xét tinh ngoai 1€ cua truong hop gian diép
d6i voi Piéu 36 Cong udc Vién nam 1963
trong vu Jadhav.

3.2. Gidi quyét méi quan hé giga cac
quy pham cua ludt quéc té

Tur vu LaGrand va Jadhav trudc ICJ, cd
thé thay trong cac didu wdc qudc té khong
truc tiép quy dinh vé quyén con ngudi (trong
truong hop nay la Coéng udc Vién nam
1963) lai ton tai quy dinh lién quan dén
quyén con ngudi, quyén cta ca nhan. Viéc
quy dinh cua nganh luat nay dugc ghi nhan
trong diéu wéc cua nganh luat khac, tham
chi con xuat hién trong linh vyc kinh té
quéc té, nhu hi¢p dinh thuong mai ty do thé

311CJ (2019), tldd, doan 71-98.
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hé mgi khong chi hinh thanh céc lién két
kinh té gira cac quéc gia ki két ma con quy
dinh céc cam két phi thuong mai nhu bao
vé moi truong, bao dam tiéu chuan lao
dong®... Bidu nay dit ra yéu cau giai quyét
mdi quan hé gitra cac quy pham cua luat
quéc té ddi véi cac co quan tai phan.

Nam 2007, Trung tdm quéc té vé giai
quyét tranh chap dau tu (ICSID) nhan duoc
yéu cau trong tai dé trinh boi Urbaser S.A.
va Consorcio de Aguas Bilbao Bizkaia,
Bilbao Biskaia Ur Partzuergoa (nguyén don)
chéng lai Argentina trén co s& Diéu X Thoa
thuan vé thuc day va bao ho dau tu qua lai
(BIT) gitra Argentina va Tay Ban Nha nam
1991%, Vu kién phat sinh tr viéc nhuong
quyén dich vu vé nuéc va nuéc thai &
Buenos Aires Mo rong (Greater Buenos
Aires), khi nguyén don cho rang chinh
quyén dia phuong da can tré hoat dong cua
viéc nhuong quyén va cudi cuing phai chim
dat vao nam 2006%*. Trong phéan quyét cua
minh, toa két luan rang Argentina di vi pham
BIT nam 1991 khi khong dam bao su ddi xir
cdng bang va binh dang lién quan dén viéc
dam phan lai hop dong nhuong quyén, dong

32 Ngd Trong Quan (2025), “Co ché dam bao thyc
hién luat thuong mai quéc té trong céc hiép dinh
thuong mai tw do thé hé méi”, Ki yéu Hgi thdo
khoa hoc cdp Truong “Bdo dam thuc hién ludt
quoc té - Mgt sé van dé Ii lugn va thuc tién”,
Truong Pai hoc Luat Ha Noi, Ha Noi, tr. 33 - 34.

3 1CSID (2016), Urbaser S.A. and Consorcio de
Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergo
(Claimants) and the Argentine Republic (Respondent)
(Ph&n quyét trong tai ngay 08/12/2016), doan 1,
https://www.italaw.com/sites/default/files/case-
documents/italaw8136_1.pdf, truy cap 26/5/2025.

341CSID (2016), tldd, doan 34.
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thoi bac bo phan té cua Argentina lién quan
dén quyén con ngudi ddi véi nudc va diéu
kién vé sinh®®.

Cu thé, khi giai quyét tranh chap giira
nguyén don va Argentina, toa an da xem xét
méi lién hé giira BIT va quyén con ngudi doi
V6i nudce va diéu kién vé sinh ciing nhu cau
hoi liéu nguyén don, vé6i tu cach 1a nha dau
tu, c6 nghia vy theo luat qudc té hay khdng.
Vé van d& nay, mot mat, tod “mién cudng”
chia sé lap truong nguyén tic véi nguyén
don rang viéc dam bao quyén con ngudi doi
V6i nudc noi riéng va quyén con ngudi noi
chung 1a nghia vu cia quéc gia ma khéng
phai cua cac cong ti tu nhan®®. Mat khéc, toa
cling nhan manh tim quan trong cua trach
nhiém xa hoi caa doanh nghiép trong thuong
mai qubc té, bao géom ca viéc ton trong
quyén con nguoi®’. Toa di dan chiéu dén
Tuyén ngbn qudc té vé nhan quyén nim
1948, Cong udc qudc té vé cac quyeén kinh
té, x4 hoi va van hod nam 1966, Tuyén bd ba
bén vé cac nguyén tic lién quan téi doanh
nghiép da qudc gia va chinh séch xa hoi nim
1977 (sira d6i nam 2006) cua Vin phong
Lao dong quéc té va nhan dinh rang quyén
con nguoi dugc bé trg boi nghia vy cua tat
ca cac bén, bao gom ca cong va tu, khong
tién hanh cac hoat dong xdm pham dén
quyén do%e.

Bang phuong phap giai thich quy dinh
tai Pidu 31(3)(c) Cong udc Vién nam 1969,
toad cho rang mac du muc dich caa BIT nham

3 |CSID (2016), tldd, doan 1234.
3 |CSID (2016), tldd, doan 1193.
37 |1CSID (2016), tldd, doan 1195.
3 |CSID (2016), tldd, doan 1196-1199.
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thiic ddy dau tu quéc té, song diéu uéc nay
khong thé duogc xem xét mot cach biét lap
ma can dit trong hé théng quy pham cua luat
quéc té, bao gom ca quyén con ngudi. Cach
tiép can nay duogc thé hién tai Biéu X(5) BIT
khi cho phép toa dua ra quyét dinh dua trén
BIT, cac diéu udc khac c6 hiéu lyc gitra cac
bén va cac nguyén tic chung cua luat quéc
t¢%°. biéu X(5) BIT giita Argentina va Tay
Ban Nha ciing pht hop véi Biéu 42(1) Cong
wéc ICSID®. Cy thé, khi giai quyét tranh
chép, tod s& can ct vao cac quy pham ma cac
bén da thoa thuan va néu khong c6 thoa
thuan nhu vay, toa sé a&p dung luat cua bén
tham gia tranh chap va céc quy pham cua
luat quéc té lién quan®t. Mic du Diéu X(5)
BIT cho phép xem xét cac nguyén tic chung
cua luat qudc té nhung ban than diéu khoan
nay hay noi dung cua BIT khong c6 y nghia
mé rong hay chuyén giao nghia vu lién quan
dén quyén con nguoi cia qudc gia cho nha
dau tu*?. Toa giai thich thém rang quyén con
nguoi dbi véi nude doi hoi nghia vy tuan tha
ctia qudc gia - khac véi nghia vu thuc thi cua
doanh nghiép cung cap dich vu theo hop
ddng. Nghia vu ctia nha dau tu trong viéc
dam bao quyén tiép can nudc caa ngudi dan
khong duya trén luat quc té, ma duoc hinh

39 |1CSID (2016), tldd, doan 1200-1201.

40 ICSID (2016), tldd, doan 1202.

4 Nguyén van: “The Tribunal shall decide a dispute
in accordance with such rules of law as may be
agreed by the parties. In the absence of such
agreement, the Tribunal shall apply the law of the
Contracting State party to the dispute (including its
rules on the conflict of laws) and such rules of

international law as may be applicable”.
421CSID (2016), tldd, doan 1207.
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thanh trén co s¢ BIT va luat phap cua qudc
gia tiép nhan*.

Nhu vay, Trong tai ICSID trong vu kién
trén da ap dung cach tiép can tich hop hé
thdng quy dinh tai Pidu 31(3)(c) Cong udc
Vién nim 1969 dé giai quyét méi quan hé
gitra luat dau tu (BIT giira Argentina va Tay
Ban Nha nim 1991) va quyén con ngudi.
Pay duoc xem nhu phan quyét dau tién cung
cap mot céach tiép can “nhan quyén” trong
trong tai dau tu khi xem xét vai trd cua cac
nha dau tu lién quan dén nghia vu vé quyén
con nguoi*, qua d6 gop phan lam rd moi
quan hé gitta cac quy pham chuyén biét cling
nhu su thdng nhat cua luat quéc té (khéng
cho phép tao ra ngoai 1& ddi véi cac nghia vu
tu nhién ma cac chu thé cua luat quéc té phai
tuan thu)*.

3.3. Sir phéi hop giira Cac co quan tdi
phan quac té - Y kién tr van cua ICJ vé bién
doi khi hdu

Nam 2022, Uy ban Quéc gia dao nho vé
Bién doi khi hau va Luat quéc té (COSIS) da
dé trinh dé nghi ¥ kién tu van cua Toa &n
qudc té vé Luat Bién (ITLOS) vé nghia vu

43 |CSID (2016), tldd, doan 1208-1210.

4 Xem thém tai: Edward Guntrip (2017), “Urbaser v
Argentina: The Origins of a Host State Human Rights
Counterclaim in ICSID Arbitration?”, EJIL:Talk!,
https://www.ejiltalk.org/urbaser-v-argentina-the-
origins-of-a-host-state-human-rights-counterclaim-
in-icsid-arbitration/, truy cap 26/4/2025.

4 Sujoy Sur (2017), “Urbaser v. Argentina: Analysing
the Expanding Scope of Investment Arbitration in
light of Human Rights Obligations”, EFILA Blog,
https://efilablog.org/2017/05/02/urbaser-v-argentina
-analysing-the-expanding-scope-of-investment-
arbitration-in-light-of-human-rights-obligations/,
truy cap 26/4/2025.
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cu thé caa cac qubc gia thanh vién cua Cong
wdc cua Lién hop qudc vé Luat Bién nim
1982 (UNCLOS) d6i véi 1) ngin ngira, giam
thiéu va kiém soat & nhiém moi truong bién
lién quan dén nhiing tic dong co hai gay ra
hodc c6 kha ning gay ra do bién doi khi hau,
bao gébm ca su nong 1én caa dai duong va
muc nudc bién dang, axit hoé dai duong, gay
ra boi sy phét thai khi nha kinh do con nguoi
tao ra vao khi quyén va 2) bao vé, gin giir
moi truong bién trude tac dong cua bién doi
khi hau, bao gdm sy ndng Ién cua dai duong,
muc nudc bién dang va axit hoa dai duong?®.
Song song vai tién trinh phap |i tai ITLOS,
Xuat phat tir ¥ tuong ciia Vanuatu - mot qudc
gia thanh vién caa COSIS, Pai hoi dong
Lién hop qudc da thong qua Nghi quyét s6
77/276 @& nghi ICJ cho y kién tu van vé
nghia vy cia céc qudc gia trong nd lyuc
chbng bién d6i khi hau*’. ITLOS va ICJ lan
luot dua ra y kién tu van cua minh vao céc
niam 2024%8 va 20254,

4% COSIS (2022), Request for Advisory Opinion
(12/12/2022), https://www.itlos.org/fileadmin/itlos/
documents/cases/31/Request_for_Advisory Opinio
n_COSIS_12.12.22.pdf, truy cap 27/4/2025.

47 PV (2024), Viét Nam tham gia thu tuc ¥ kién s van
cua Toa an cong If quac té ICJ vé bién doi khi hdu,
https://nhandan.vn/viet-nam-tham-gia-thu-tuc-y-
kien-tu-van-cua-toa-an-cong-ly-quoc-te-icj-ve-bien-
doi-khi-hau-post801802.html, truy cap 27/4/2025.
Xem thém tai: General Assembly (2023), Resolution
AIRES/77/276 (29/3/2023), tr. 3, https://docs.un.org/
en/A/RES/77/276, truy cap 27/4/2025.

48 Xem thém tai: ITLOS (2024), Bé ngh; y kién twr van
dé trinh bgi COSIS (Y kién tu van ngay 21/5/2024),
https://www.itlos.org/fileadmin/itlos/documents/cas
es/31/Advisory_Opinion/C31_Adv_Op_21.05.202
4_orig.pdf, truy cap 27/4/2025.

49 Xem thém tai: ICJ (2025), Nghia vu ciia C4C quUAC
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V& co ban, hai y kién tu van trén déu lién
quan dén nghia vu cua qudc gia theo luat
qudc té trong béi canh bién dbi khi hau. Tuy
nhién, mdi co quan tai phan qudc té lai co
quy dinh riéng vé luat ap dung. Cu thé, Diéu
38(1) Quy ché ICJ cho phép toa xem xét cac
didu wéc, tap quan qudc té, nguyén tic phép
luat chung va cac ngudn b tro gébm an 1é va
y kién cua hoc gia c6 uy tin. Trong khi do,
ITLOS 1a co quan tai phan dugc thanh lap
trén co s UNCLOS va vé nguyén tac phai
ap dung Cong udc va cac quy pham khac
cua luat quéc té khong trai véi Cong wdc
(Diéu 293(1) UNCLOS). Chua ban dén noi
dung cu thé cua ting dé nghi y kién tu van
thi ban than quy dinh vé luat 4p dung phan
nao giéi han céch tiép can cua ITLOS hon
ICJ khi dua ra y kién tu van cua minh.

Theo ILC, xung dot tir cach giai thich
Clia cic co quan tai phan cé thé dugc giai
quyét thdng qua sy hinh thanh cua mot luat
méi giira cac qudc gia hoic phdi hop hoc
thuyét phap Ii giita cac co quan®. Viéc din
chiéu dén céc phan quyét hay y kién tu van
Clia céc co quan tai phan qudc té khéac co thé
gitip dat duoc sy thong nhat trong giai quyét
van dé nay®. Ban than trong y kién tu van

gia lién quan dén bién doi khi hau (Y kién tu van
ngay 23/7/2025), https://www.icj-cij.org/sites/default/
files/case-related/187/187-20250723-adv-01-00-
en.pdf, truy cap 29/10/2025.

50 International Law Commission (2006), tldd, doan
52, tr. 18. Nguyén vin: “Either States adopt a new
law that settles the conflict, or the institutions will
seek to coordinate their jurisprudence in the future”.

51 Xem thém tai: Maria Antonia Tigre, Armando
Rocha (2023), “Competing Perspectives and Dialogue
in Climate Change Advisory Opinions”, AJIL Unbound,
https://www.cambridge.org/core/journals/american-
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nam 2024, ITLOS di dan chiéu dén cac an l¢
va y kién tu van cua ICJ dé hd tro cho lap
luan phap li ciia minh, nhu ¥ kién tu van vé
Hé qua phap li d6i véi cac qubc gia cua viec
tiép tuc cd sy hién dién cta Nam Phi tai
Namibia (Tay Nam Phi) bat chap Nghi quyét
276 cua Hoi dong Bao an (nguyén tic giai
thich diéu wdc)®?, hay vu Nha may bot gidy
trén song Uruguay (Argentina v. Uruguay)
(nghia vu can trong thich déng (due
diligence))®... Diéu nay cho thay cach tiép
can cua ITLOS trong viéc giai thich va ap
dung UNCLOS trong mot khudn kho rong
hon cua luat qudc té, bao gom ca cac hoc
thuyét phép Ii cua ICJ. O chiéu nguoc lai,
ICJ cho rang, mic du khéng bi rang budc
phai tuan theo cach giai thich UNCLOS cua
ITLOS, nhung trong pham vi ma toa duoc
yéu cau giai thich Cong udc, viec xem xét
giai thich cua ITLOS la can thiét nham dat
dugc su rd rang va thdng nhat cua luat quéc
té%*. Thuc té, trong y kién tu van dua ra nam
2025, ICJ d4 nhic d&n y kién tu van cua
ITLOS tong cong 20 1an®®. Bén canh do,
bang phuong phap giai thich diéu wdc duoc
quy dinh tai Diéu 31 va Piéu 32 Cong udc
Vién nam 1969, dic biét 1 cach tiép can tich
hop hé théng, 1CJ da xac dinh va lam rd cac

journal-of-international-law/article/competing-pers
pectives-and-dialogue-in-climate-change-advisory-
0opinions/8288C076C455C99513CCB025010A37D6,
truy cap 27/4/2025.

52 |TLOS (2024), tldd, doan 135.

53 |TLOS (2024), tldd, doan 235.

54 1CJ (2025), tldd, doan 338.

% 1CJ (2025), tldd, doan 123, 138, 140, 252, 275, 276,
281, 287, 291, 302, 304, 313, 314, 340, 342, 343,
344, 346, 347, 351.
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nghia vu dugc quy dinh trong cac didu woc
vé bién doi khi hau®, UNCLOS®" hay méi
quan hé gitta cac diéu uéc trong linh vuc
mdi trudng®.

Két luan

Trong bdi canh luat quéc té ching kién
xu hudng phan manh do sy phét trién cua
cac nganh luat va co quan tai phan quc té,
giai thich diéu wdc déng vai tro quan trong
trong viéc bao dam su théng nhat cua luat
qudc té. Cac phuong phap giai thich duoc
quy dinh tai Biéu 31 va Diéu 32 Céng woc
Vién nam 1969 cho phép co quan tai phan
qudc té dam bao sy nhat quan trong lap luan
phép 1i cia minh ciing nhu lién két cac quy
pham khac nhau trong tong thé hé thong, han
ché nguy co xung dot va thic day sy thong
nhat trong 4p dung. Nhu vay, viéc co quan
tai phan qubc té sir dung cac phuong phap
giai thich theo Cong udc Vién nam 1969 sé
khéng chi lam 3 ¥ dinh cua cac bén ki két
ma con la mot phuong thuc gidp duy tri tinh
thdng nhit truéc xu huéng phan manh cua
luat quéc té./.
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