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HOAN THIEN PHAP LUAT VE TIN NCUGNG, TON G140 DAP UNG YEU CAU PHAT TRIEN MO

CAO DAl POAN *

Tom tdt: Ludt Tin nguong, ton gido ban hanh nam 2016 (co hleu luc thi hanh ter ngay 01/01/2018)
danh ddu bwéc phét trién quan trong trong viéc bdo dam quyén ti do tin ngwong, ton gido. Pé thi
hanh Lugt nay, Chinh phi da ban hanh cac nghi dinh quy dinh chi tiét mét sé diéu va bién phap thi
hanh Ludr Tin ngudng, tbn giao; cung voi do, cdc ludt chuyén nganh khdc lién quan den tin nguong,
tén gido ciing duwoc hoan thién, gop phan mang lai két qua tich cuc trong thuec tién thi hanh phap lugt
vé tin ngmfng tbn giao. Tuy nhlen phap ludt vé tin nguéng, ton gido 1a mét linh viee dac thi, trong do
sir can bang giza bdo dam quyeén tu do tin ngwéng, ton gido va vai trd quan | cia nha nwéc ludn can
dac biét quan tam. Sau hon 8 nam thuc hién, Lugt Tin ngudng, ton gido nam 2016 da béc 1¢ mét sé
han ché, bat cdp can dwroc hoan thién. Tir viéc phan tich thyc trang quy dinh phap ludt trong linh vuc
nay ma trong tam la Ludt Tin ngwrong, tbn gido nam 201 6, bai viét dé xuat mét so gidi phap hoan thién
phap ludt vé tin ngurong, ton gido phi hop véi yéu cau phat trién méi trong giai doan hién nay.
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IMPROVING THE LEGAL FRAMEWORK FOR BELIEF AND RELIGION TO MEET NEW
DEVELOPMENTAL REQUIREMENTS

Abstract: The 2016 Law on Belief and Religion (which went into effect on 01 January 2018)
marks an important development in ensuring the freedom of belief and religion. For its implementation,
the government has issued resolutions detailing some articles and the application of the Law on Belief
and Religion; in addition, other related specialised laws have also been improved, contributing to the
positive results in the implementation of laws on belief and religion. However, law on belief and
religion is a specialised area in which special attention is needed to balance ensuring the freedom of
belief and religion and the administrative role of the government. After 8 years of implementation, the
2016 Law on Belief and Religion has shown a number of limitations that need to be addressed. By
analysing the current regulations in this area, with a special emphasis on the 2016 Law on Belief and
Religion, the article proposes some solutions for improving the legal framework on belief and religion
to align with the new development requirements of the current era.
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1. Pit van dé

Quyén ty do tin ngudng, ton gido 1
quyén co ban cua con ngudi dugc ghi nhan
trong Tuyén ngdn thé gigi vé quyén con
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ngudi nam 1948 va Cong wdc qudc té vé céc
quyén dan sy va chinh tri nim 1966 ma Viét
Nam la thanh vién. Quyén tu do tin ngudng,
ton gido dugc ghi nhan tai Piéu 24 Hién
phap nam 2013 vai nhitng ndi dung nén tang
bao dam tdn trong va thuc hién quyén nay
trén thuc té. Trén co so d6, ngay 18/11/20186,
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Qudc hoi da théng qua Luat Tin ngudng, ton
gi4o, thay thé Phép lénh vé tin ngudng, ton
gido nam 2004, “xay dung mét nén tang phap
If vitng chdc trong viéc bdo vé quyén tw do tin
ngwéng, ton gido, lan dau tién cd mgt ludt
diéu chinh riéng vé vin dé nay . Luat nay da
kip thoi thé ché hoad quy dinh caa Hién phép
nam 2013 v& quyén tu do tin ngudng, ton
gido, 1a budc tién 1on trong viéc dua cac quy
dinh hién dinh vao khuén kho phap luat cu
thé, tao co s& phép |i vitng chic bao dam thuc
hién quyén nay trong doi séng xa hoi. Viéc
ban hanh Luat Tin ngudng, ton gido nam
2016 da gdp phan tao lap méi trudng phép Ii
bao dam quyén con nguoi, thé hién cam két
ctiia Nha nuéc trong bao vé quyén con nguoi,
phi hop véi cac chuan myc quéc té lién quan
dén quyén tu do tin ngudng, tn gio.

Trén co s& Luat Tin ngudng, tbn giao
nam 2016, ngay 30/12/2017 Chinh phu da
ban hanh Nghi dinh s 162/2017/ND-CP quy
dinh chi tiét mot so diéu va bién phap thi
hanh Luat Tin ngudng, ton gido va Nghi dinh
nay, sau do duoc thay thé bang Nghi dinh s6
95/2023/ND-CP, ngay 29/12/2023 quy dinh
chi tiét mot s6 diéu va bién phap thi hanh
Luat Tin ngudng, tén giao. Véi cac hoat dong
x4 hoi khéc cua ton gido nhu y té, gido duc,
bao tro xa hoi, dat dai, xay dung... cling duoc
c4c luat chuyén nganh quan tam sira di theo
huéng ngay cang bao dam quyén va loi ich
chinh dang ctia c4c ton gi4o. C6 thé thay, cac
van ban phap luat néu trén da tao hanh lang
phap i trong ddi day du dé bao dam quyén
ty do tin ngudng, ton gido; dong thoi ting

1 Tran Tuin Vii (2018), “Nguyén tic binh ding va khong
phan biét déi xu trong viéc thuc hién quyén tu do
tin ngudng, ton gido”, Tap chi Ludt hoc, s6 12, tr. 68.
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cuong hiéu qua quan 1i, dau tranh véi céac
hanh vi lgi dung tin ngudng, tén gido.

Tuy nhién, trong béi canh méi hién nay,
hang loat nhitng van dé da dit ra doi hoi phai
hoan thién Luat Tin ngudng, ton gido nam
2016 noi riéng va phap luat vé tin ngudng, ton
gido noi chung. Luat Tin nguong, ton giéo
nim 2016 da boc 16 nhitng han ché, chua theo
kip yéu cau phat trién cua thuc tién va béi canh
chuyén déi sb, nhat 1a con thiéu khung phap Ii
ddy du, toan dién dbi voi hoat dong tin
ngudng, tén gido trén khéng gian mang, mot
xu huéng ngay cang phd bién va tat yéu. Mot
s6 van dé moi phat sinh trong thuc tién chwa
duoc diéu chinh trong Luat hoic quy dinh con
thiéu ré rang, cu thé, dan dén sy ling ting
trong quan Ii va t6 chac thuc hién nhu: hoat
dong tin ngudng tai cac co s& do cd nhén,
doanh nghiép dau tu; sinh hoat ton gido cua
ngudi nudc ngoai; hay céac tha tuc lién quan
dén chtc sic, chic viéc. Pong thoi, co ché
phan cap, phan quyén va t6 chic bo may quan
li nha nudc trong linh vyc nay da co nhiéu
thay d6i I6n nhung chua dwoc luat hda kip
thoi, dac biét trong bdi canh trién khai mé hinh
chinh quyén dia phuong hai cap, l1am phét sinh
khoang trong va bat cap trong xac dinh tham
quyén, trach nhiém gitra cac cap. Bén canh do,
hé théng thu tuc hanh chinh con cong kénh,
chii yéu van hanh theo phuong thic truyén
thong, chua day manh ung dung céng nghé
théng tin, sé hoa dit liéu, giy khé khan cho
cong tac tong hop, bao céo, 1am giam hiéu qua
quan Ii nha nudc. Nhiing bat cap nay doi hoi
viéc nghién ciu dé sira doi, bd sung Luat Tin
nguong, ton giao nam 2016 noi riéng, hoan
thién phép luat vé tin ngudng, ton gido noi
chung theo huéng ddng bo, hién dai, rd tham
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quyén, ting cudng phan cap hop I, ddy manh
chuyén d6i s6, bao dam quyén ty do tin
ngudng, ton gido ddng thai nang cao hiéu luc,
hiéu qua quan li nha nudce trong tinh hinh méi.

2. Thuc trang phap luit vé tin ngudng,
ton gido

Phap luat vé tin ngudng, ton gido 1a linh
vuc phap Ii dic thd, cin bao dam sy cén
bang gitta quyén tu do tin ngudng, ton gido
Véi vai trd quan Ii nha nuée nham duy tri trat
tuw x& hoi, thé hién ban chat chinh tri-xa hoi
ciia Nha nuéc phap quyén. O Viét Nam, voi
bé day lich sir van hoa va su da dang tin
ngudng, ton gido, viéc nghién ctu hoan thién
va nang cao hiéu qua thyuc hién phap luat vé
tin ngudng, ton gido dong vai tro quan trong
trong bao dam quyén con ngudi, 6n dinh xa
hoi va phat trién dat nudc.

Theo quy dinh tai Diéu 18 Céng udc
quéc té vé cac quyén dan su va chinh tri nim
1966, quyén tu do ¢ hodc theo mot ton gido
la quyén tuyét ddi, khdng bi han ché, con
quyén tu do bay to tén gido la quyén tuong
dbi, “chi 6 thé bj gisi han bsi phap lugt va
khi sw giGi han d6 la can thiét d@é bao vé an
ninh, trat tw céng cong, sic khoe hodc dao
dirc xa hgi, hodc dé bao vé cac quyen va tur
do co ban cia nguwoi khdc 2. Phap luat vé tin
ngudng, tén gido ¢ Viét Nam bao dam tuéan
tha cac cam két qudc té va thé hién rd ban
cht chinh tri-x& hoi caa Nha nuéc phép quyén.
Luat Tin nguong, tén gidao nam 2016, Nghi
dinh s6 162/2017/CB-CP ngay 30/12/2017
va sau d6 1a Nghi dinh s6 95/2023/ND-CP

2 Trung tam Nghién ctru Quyén con ngudi va Quyén
cong dan, Khoa Luat, DPai hoc Quédc gia Ha Noi
(2012), Gi6i thiéu Cong woc quic té vé cic quyén
dan su va chinh tri (ICCPR, 1966), Nxb. Hong Dic,
Ha Noi, tr. 273.
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ngay 29/12/2023 caa Chinh phu duoc trién
khai trong béi canh dat nudc dang hoi nhap
qudc té sau rong, ddng thoi tap trung xay
dung va phaét trién kinh té-xa hoi. Nhing noi
dung chinh cta Luat Tin ngudng, tbn gido
nam 2016 thé hién & cac diém co ban sau:
Thir nhdt, luat hoa day du quyén tu do
tin ngudng, ton gido: Luat cu thé hoa quyén
tr do tin ngudng, ton gido theo tinh than
Hién phap nam 2013, theo d6 moi ngudi co
quyén tin, theo hoac khdng theo ton giao nao
va thyc hanh cac hoat dong tin ngudng, hoat
dong ton gido. Noi dung nay dugc quy dinh
thanh mot chuong riéng trong Luat, vaéi viéc
mo rong va lam rd cac hanh vi duoc bao
dam, nhu thyc hanh 1& nghi, tham gia 1€ hoi,
hoc tap gido Ii va quyén vao tu tai co s tén
gido. Pay 1a 1an dau tién quyén nay duogc
luat hod mot céch chi tiét, diy da hon so Vi
Phap Iénh vé tin ngudng, ton giao nam 2004,
Thet hai, d6i twong dugc bao dam quyén
tu do tin ngudng, ton gido duogC M& rong:
Theo d6, d6i twong nay khong chi la “cong
dan” ma la moi nguoi, phu hop véi ndi dung
cua Hién phap nim 2013, thé hién trach
nhiém cua Nha nudc trong bao vé quyén tu
do tin ngudng, tbn gido mat cach toan dién.
Ther ba, quy dinh chi tiét vé quyén va nghia
vu cua to chirc, ca nhan trong hoat dong tin
ngudng, ton gido: Luat da xac dinh rd: 1) Quyeén
cua to chic ton gido trong cac hoat dong nhu
sinh hoat ton gi4o, truyén dao, xuat ban, san
Xuat va nhap khau vin hod pham tén gido.
2) Nghia vu tuan thu phap luat cua t6 chuc,
chirc sic, tin d6 trong thuc hién quyén nay.
Thet te, quy dinh quyén tin ngudng, ton
gi4o trong tinh trang dic biét: Lan dau tién
Luat ghi nhan quyén st dung kinh sach, bay
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t6 niém tin tin ngudng, ton gido cho ngudi bi
tam git, tam giam, chap hanh an phat ti va
cac bién phap gido dudng, giéo duc bat budc,
cai nghién bit budc, diém méi mang tinh
nhan vin, nhan quyén, thé hién sy ton trong
quyén con ngudi ngay ca khi ngudi d6 dang
bi han ché tu do ¢4 nhan.

Thit ndm, co ché to chirc ton gido, ding
Ki hoat dong va nhom sinh hoat ton gido: Luat
quy dinh 5 hon vé dang t6 chic ton giéo, to
chue ton gido truc thudc va nhdm sinh hoat ton
giao tap trung, vaéi thu tuc dang ki minh bach
gilp quan li va tao diéu kién thuan loi hon cho
hoat dong tin ngudng, tén giéo trong thyc té.

Bén canh ndi dung quy dinh cta Luat Tin
ngudng, ton gido, Nghi dinh s 95/2023/ND-CP
cuaa Chinh phu c6 hiéu luc tir ngay 30/3/2024,
thay thé Nghi dinh s6 162/2017/ND-CP da
c¢6 nhiéu quy dinh chi tiét hon v6i bon diém
méi ro rét:

Thit nhat, Nghi dinh di cu thé hoéa céc
tha tuc hanh chinh c¢é lién quan nhu thu tuc
cap chuang nhan dang ki to chic ton gido va
t6 chirc ton gi4o truc thudc; vé giai thé to
chtc ton gido, co s dao tao ton gido; vé phé
duyét cac hoat dong nhu bau cir, bo nhiém
chte sac ¢6 yéu té nudc ngoai.

The hai, Nghi dinh da lam rd cac quy
dinh vé cong trinh tin ngudng, tén giéo, theo
do, dinh nghia r0 “cong trinh tin ngudng”,
“cong trinh ton gido” va “cong trinh phu tr¢”
dé tranh chong chéo trong hoat dong quan .

Ther ba, Nghi dinh da quy dinh Vé tiép nhan,
quan i tai trg thong qua viéc huéng dan to
chic ton gido tiép nhan va quan li tai trg (trong
nude va nudc ngoadi) nham bao dam minh
bach, ding muc dich theo phap luat hién hanh.

Thit i, Nghi dinh da sira doi, bd sung
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cac bién phép thi hanh phap luat véi nhiéu
diéu khoan rd rang, cu thé hon so v6i Nghi
dinh s6 162/2017/ND-CP, nham théo g& vudng
méc thuc tién va tao thuan lgi hon cho thuc
hién Luat Tin ngudng, ton gido nam 2016.

Vé6i nhitng wu diém nhu vay, thuc tién
trién khai thi hanh Luat Tin ngudng, ton giéo
nim 2016 da c6 mot sé két qua tich cuc, cu
thé nhu: quyén ty do tin ngudng, ton giéo
duoc bao dam thuc chét hon; viéc hoan thién,
van hanh khung phép li va tha tyc hanh chinh
vé ton gido hiéu qua hon; ting cuong hiéu
lyc quan Ii nha nudc, xur 1 tot hon cac hién
twong lgi dung tin ngudng, ton giado; phat
huy vai trd, ngudn luc cua cac ton gido trong
phét trién kinh té-xa hoi; gép phan nang cao
hinh anh, vi thé Viét Nam vé ty do tin
ngudng, ton gido trén truong quoc té.

Bén canh nhimg uu diém, Luat Tin ngudng,
ton gido nam 2016 va phap luat vé tin ngudng,
ton gido hién hanh néi chung con boc 16 mot
sb han ché sau:

Mgt 1a, mot sb ndi dung chua dugc Luat
quy dinh: 1) Chua c¢6 quy dinh vé thoi han
hoat dong cua ngudi dai dién va thanh vién
ban quan li co so tin ngudng da gay kho khan
cho nguoi dai dién, ban quan li co so tin
ngudng cling nhu trong cong tac quan li nha
nuéc. 2) Chua c6 diéu khoan quy dinh vé
dang ki hoat dong tin ngudng tai cac co so tu
gia, cac co s¢ do doanh nghiép dau tu xay
dung c6 hoat dong tin ngudng, trong khi cac
dién, phu tu gia & tat ca cac tinh, thanh déu co
va hoat dong rat da dang®. 3) Chua c6 quy

3 Hién nay, trén dia ban ca nudc co khoiang 73.298
co sO tin ngudng, trong d6 sé co so tin ngudng da
¢6 nguoi dai dién hoic ban quan Ii 1a 48.041, s6 co
s¢ chua c6 ngudi dai dién hoac ban quan Ii la
12.641, sé co sé da dang ki hoat dong tin ngudng
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dinh vé diéu kién dé duoc dang ki ddi voi
nhom sinh hoat tén gido tap trung cua nguoi
nudc ngoai cu tra hop phap tai Viét Nam.
4) Chua c6 quy dinh vé thu hdi van ban chip
thuan dang ki sinh hoat ton gido tap trung
(bao géom nhom cua cong dan Viét Nam va
nhom cua nguoi nude ngoai cu tra hop phap
tai Viét Nam) trong truong hop nhom sinh
hoat tdn giao vi pham phap luat hoac tu giai
tan. 5) Chua quy dinh vé& nguoi dai dién trong
diéu kién thanh lap, chia, tach, sap nhap, hop
nhét to chiic ton gi&o truc thudc; thanh lap co
so dao tao tén gi4o. 6) Chua co quy dinh vé
thu hdi van ban chang nhan dang ki hoat dong
ton gido trong truong hop té chic dugc cap
chang nhan dang ki hoat dong tén gido vi pham
phép luat vé tin ngudng, ton giéo. 7) Chua quy
dinh vé dinh chi chtic vu caa chuc viée céc to
chirc ton gido, to chic ton gido truc thudc, to
chirc dugc cap ching nhan dang ki hoat dong
ton giao khi vi pham cac quy dinh cua phéap
luat. 8) Chua quy dinh viéc to chic ton giéo,
t6 chirc ton gido truc thudc dugc t6 chic cac
hoi thao. 9) Chua quy dinh ré chu thé dugc
thuc hién cac hoat dong giao duc, dao tao, y
té, bao trg xd hoi, tr thién, nhan dao 1a t6
chic ton gido, to chuc ton gido tryc thudc.
10) Chua c6 diéu khoan riéng quy dinh vé
hop tac quéc té trong linh vuc tin ngudng, ton
gido; dong thoi chua phan dinh rd hop tac
qudc té caa td chic, ca nhan ton gido va hop
tac qudc té ctia cac co quan nha nudc dan dén

la 28.574, s6 co s chua ding ki hoat dong tin
ngudng la 22.7831. Ngoai ra, con c6 8.702 co s6 tu
gia cO hoat dong tin ngudng nhung khong thudc
quy dinh tai khoan 4 Piéu 2 Luat Tin ngudng, ton
gi40 nam 2016. Xem: Béo céo s6 3257/BC-BDTTG
ngay 31/12/2025 cua Bo Dan toc va Ton gido Tong
két viéc thi hanh Luat Tin ngudng, ton gido (tir
ngay 01/01/2018 dén hét ngay 30/9/2025.
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kho khin trong ap dung. 11) Chwa c6 diéu
khoan diéu chinh hoat dong tin ngudng, ton
giao trén khong gian mang ciing nhu giai
thich vé “hoat dong tin ngudng, ton giéo trén
khong gian mang” trong khi hoat dong nay
phd bién va tré thanh xu thé, phuong thirc
hoat dong chinh cua nhiéu ton gido, dan dén
viéc nhiéu vi pham chua dwoc phat hién kip
thoi va xtr If hiéu qua, anh huong tidu cuc dén
doi song tin ngudng, ton gido lanh manh cua
cong dong va hiéu qua, hiéu luc quan Ii nha
nuéc vé tin ngudng, ton gido. 12) Chua quy
dinh vé thuc hién @ng dung khoa hoc, cong
nghé, chuyén doi s6 trong quan li nha nudc
vé tin ngudng, ton gido; xay dung, quan Ii,
khai thac co s& dir liéu vé tin ngudng, ton
gido ciing nhu phan cip, uy quyén cac noi
dung quan Ii nha nuéc vé tin ngudng, ton giéo.
13) Chua c6 quy dinh cho phép nguoi Viét
Nam lam chic sic & nudc ngoai vé Viet Nam
giang dao cho t6 chirc tn gido, to chirc ton
gido truc thuoc®.

Hai 13, mot s6 noi dung quy dinh chua
cu thé hoic da quy dinh cu thé nhung khi ap
dung gay khé khin cho mét sé té chuc:
1) Mot s céch giai thich tai Biéu 2 Luat Tin
ngudng, ton gido nam 2016 nhu: hoat dong
tin ngudng, co so tin ngudng, hoat dong ton
gido, co so tbn gido, chirc viéc... chua 16 rang,
dan dén céch hiéu va ap dung chwa thdng nhat
gitra cac dia phuong, can duoc ra soat, nghién
ctu tinh pht hop véi bbi canh chuyén doi sb
hién nay va tinh théng nhat, dong bo véi cac

4 Hién méi chi c6 quy dinh & khoan 3 Diéu 8 Luat
Tin ngudng, ton giao nim 2016: Chirc sac, nha tu
hanh la nguoi nude ngodi cw trii hop phap tai Viét
Nam dwoc gidng dao tai co sé tdn giao hodc dia
diém hop phép khac & Viét Nam. Phap luat con bo
ngo véi chirc sic 1a nguoi Viét Nam ¢ nudc ngoai.
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cach giai thich dugc quy dinh trong phép
luat lién quan ciing nhu thé hién rd noi ham
dé bao quat, mo ta duoc hét dic diém, tinh
hinh m&i trong thuc tién phat sinh. 2) Viéc
xac dinh dang ki hoat dong tin ngudng chi
gan voi co so tin ngudng 1a chwa phu hop
véi thyc tién da dang, phong phi vé doi séng
tin ngudng, hoat dong tin ngudng hién nay
trong pham vi toan qudc. 3) Mot sé quy dinh
thiéu cha thé duoc thuc hién cac quyén, cu
thé: tai cac khoan 3, 4 Diéu 6 thiéu chu thé 1a
t6 chirc duoc cap ching nhan dang ki hoat
dong t6n gi4o; tai Piéu 35 chwa quy dinh to
chirc dugc cap ching nhan dang ki hoat dong
tén gido thuyén chuyén chuc viéc; tai biéu
41 chua quy dinh t6 chtc dugc cap ching
nhan ding ki hoat dong ton gido ma 16p boi
dudng vé tén gido,... 4) Khoan 1 Diéu 16
quy dinh diéu kién “Té chite t6n gido dang
ki sinh hogt ton gido tdp trung cho tin dé tai
nhitng noi chwa di diéu kién thanh ldgp to
chire ton gido triec thuge ” chi phi hop véi to
chuc t6n gido ndi sinh, to chic ton gido co
pham vi hoat dong trong dia ban mot tinh;
khong phl hop véi to chiic ton gido co quy
mo toan quéc, pham vi toan cau®.

Ba 1a, mot s6 quy dinh con bat cap, chua
theo kip thyc tién nhu: 1) Tha tuc hanh chinh
& mot s6 khau con ruom ra, nhiéu ting nic
hanh chinh, thoi han va trinh tu chua théng
nhét gita cac cip quan Ii, thiéu mau biéu,
huéng dan théng nhat; mot sé noi dung vé
dat dai ton gido, tai san, x& hoi hod hoat
dong tén gi4o, tng dung chuyén doi sb...
chua dugc quy dinh rd, gay ldng tang cho to
chuc ton gido, cho cac dia phuong khi thuc

5 BA&o céo s 3257/BC-BDTTG ngay 31/12/2025 cua
Bo Dan toc va Ton giao, tldd.
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hién. 2) Mot sé khai niém trong Luat Tin
ngudng, ton giao nam 2016 nhu: “chuc sic,
chirc viéc”, “td chuc ton gido truc thudc”,
“sinh hoat ton gido tap trung”, “dia diém hop
phép”... d& dan dén nhiéu cach hiéu khac
nhau, kh6 &p dung, gay kho khin cho to chirc,
c& nhan chirc sic ton gi4o trong viéc dang ki
sinh hoat va thuc hién cac tha tuc hanh chinh
d6i véi co quan nha nuéc cac cap®. 3) Phép
luat con thiéu quy dinh vé xir 1i vi pham hanh
chinh trong linh virc tin ngudng, ton gido’.
Bon 13, con c6 su thiéu thong nhat gita
Luat Tin ngudng, ton gidao véi cac luat
chuyén nganh khéc, dic biét 1a Luat Dat dai
va Luat Di san van hod. Theo quy dinh cua
phép luat dit dai méi, to chic ton gido da
dugc cip phép méi duoc cap gidy chung
nhan quyén sir dung dat ton gi4o. Tuy nhién,

6 Xem: Nguyén Thi Binh (2020), “Mét s kho khin,
vuéng mic trong thuc tién thuc hién Luat Tin
ngudng, tén gido”, Tap chi Nha nuoc va Phap ludt,
s6 1, tr. 18.

7 Piéu 64 Luat Tin ngudng, ton gido nam 2016 quy
dinh: “Can cir quy dinh cua ludt nay va Ludt Xur li vi
pham hanh chinh, Chinh phu quy dinh hanh vi vi
pham hanh chinh, hinh thirc xir phat, mucc xu phat,
bién phdp khdc phuc hdu qud doi véi timg hanh vi vi
pham hanh chinh; tham quyén xir phat, mirc phat cu
thé va tham quyén lgp bién ban doi véi hanh vi vi
pham hanh chinh; ché dg dp dung cdc bién phdp xir
Il hanh chinh trong linh vuc tin nguong, ton gido” .
Tuy nhién, dén nay, Chinh phu van chua ban hanh
dugc Nghi dinh quy dinh xir phat vi pham hanh
chinh trong Iinh vyc tin ngudng, ton gido. Xem:
Quéc Ngoc, Nguyén Hué (2025), Sira Ludt Tin nguéng,
t6n gido: Poi hoi dong bo phdp [i dé tranh bat cdp
tir thiee 1, https://vietnamnet.vn/sua-luat-tin-nguong-
ton-giao-dong-bo-phap-ly-de-tranh-bat-cap-tu-thuc-
te-2468328.html, truy cép 22/12/2025. Vi chua co
ché tai xtr phat vi pham hanh chinh trong linh vuc tin
ngudng, ton gi4o nén chua cd sy thong nhét trong xtr
I nhimg hanh vi vi pham phéap luat vé tin ngudng.
Xem: Tran Thi Thuy Ngoc (2025), “Tang cuodng
quan 1i nha nu6e dbi voi hoat dong tin ngudng &
Viét Nam”, Tap chi Qudn li nha nudc, $6 5, tr. 44.
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dé thanh 1ap t6 chirc ton gido nhu gido xu,
dong tu, thi Luat Tin ngudng, tbn gido nam
2016 lai yéu cau phai c6 dia diém hop phép
dé sinh hoat ton gido nhu dat, tru s¢ (khoan
1 Biéu 16). Vong luan quan nay khién viéc
thanh lap cic co sé ton gido moi tro nén bé
tic néu khong cd su diéu chinh dong bod.
Dic biét 1a thiéu co ché phap Ii rd rang dé xur
li hanh vi lgi dung tin ngudng, tén giao trén
moi trudng mang. Su xuat hién caa cac “ta
da0”, “hién tuong tdm linh tra hinh”, truyén
bad mé tin qua livestream, mang x& hoi...
dang dién ra ngay cang tinh vi nhung chua
c6 khung phap li do manh dé ngan chan.
Chua c6 quy dinh dz‘iy du vé tai san, kinh té,
tai chinh cua t chirc ton gido. Cac hoat dong
nhu quyén gop, quan li tai san cong duc,
kinh té ton gido, chuyén nhuong tai san...
chwa ¢6 co ché minh bach, gay kho khan cho
quan Ii va tiém an rai ro bi loi dung.

3. Yéu céu va giai phap hoan thi¢n phap
luat vé tin ngudng, ton gido

3.1. Yéu cau hoan thién phdp ludt vé tin
ngudng, ton gido

Mgt 13, bao dam quyén con ngudi theo
Hién phap nam 2013, khung phép Ii can ton
trong t6i da quyén tu do tin ngudng, ton
gido, chi han ché vi Ii do that su can thiét
theo tiéu chuan qudc té, phu hop véi diéu
kién kinh té, chinh tri, xa hoi, lich s, van
hod cua Viét Nam. Chinh vi vay, “viéc thé
ché hod cac quyén ti do tén gido trong nha
niéc phap quyén XHCN mét mdt yéu cau ap
dung cac nguyén tac chung cia mét nha nudc
phap quyén, dong thoi nguyén tdac déic trimg
cua kiéu nha nuwéc phap quyén XHCN "°.

8 Qudc Ngoc, Nguyén Hué (2025), tldd.
® Hoang Vin Nghia (2019), “Noi luat hoa cac cong
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Hai 1, vé quan diém chi dao stra ddi Luat
Tin ngudng, ton gido, can thay doi rd rét tir
quan |i thu dong sang chu dong. Luat sira doi
can thé hién duoc manh mé tinh than cét giam,
don gian hoé cac thi tuc trong bdi canh chuyén
d6i s6; thay ddi tu duy tir trang thai “xin phép”
sang cha dong kién tao, tao diéu kién thuan loi
ngay tir dau cho hoat dong tin ngudng, ton
gido. Luat phai mang tinh dinh khung va theo
dinh huéng 6n dinh, 1au dai. Cac van dé cu
thé, chi tiét s& duoc dua vao nghi dinh, théng
tu hudng dan, trén nguyén tic tén trong va
phét huy vai trd caa timg to chic ton giao.

Ba 13, ndng cao hiéu luc quan li nha nudc,
trong d6 yéu cau vé tinh minh bach, nhat quéan
gitta cac cap; co ché phéi hop lién nganh; tng
dung céng nghé vao quan li phai dugc wu tién.

Bon 13, chu dong (ng phé cac rai ro mai,
nhat 13 rai ro la dao tam linh, mé tin di
doan, loi dung tin ngudng, ton giao dé truc
loi, tuyén truyén trai phéap luat.

Nam la, dé phu hop xu thé chuyén doi s6
va hoi nhap québc té can diéu chinh quy dinh
lién quan dén méi truong mang, hoat dong
qudc té cua to chic tén gido.

3.2. Gidi phap hoan thién khung phap li
Vé tin nguéng, ton giao

Mgt 13, hoan thién hé thdng khai niém va
pham vi diéu chinh, trén co so ra soat va dinh
nghia rd rang cac khai niém co ban vé: Hoat
dong ton gido, hoat dong tin ngudng; sinh
hoat t6n gido tap trung; to chirc ton gido truc
thudc; co so tin ngudng, co sd ton gido; hoat
dong ton gido trén moi trudng mang... Didu
nay gilip thdng nhat cach hiéu, han ché sy tiy

wdc qubc té vé quyén tu do ton gido va viéc thuc
thi ¢ Viét Nam hién nay”, Tap chi Ludt hoc, S6 dic
biét “25 nam Tap chi Luat hoc”, tr. 75.
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nghi gitra cac dia phuong. B6 sung quy dinh
dic thu cho té chic ton gido c¢6 co ciu to
chac nhiéu cép, quy dinh ré thim quyén phép
nhan cua ting cap Gi4o hoi, nham thuan loi
cho giao dich va quan Ii. Quy dinh rd co ché
phép i ddi voi tai san ton gido (tw vién, dat
dai, co s& vt chét), tranh tranh chap, bao dam
quyén loi hop phap caa té chirc ton gido.

Hai 14, mo rong pham vi diéu chinh di
VGi hoat dong ton gido trén moi trudng so,
can bo sung chuong hodc diéu khoan riéng
vé hoat dong ton gido qua internet,
livestream, mang xa hoi; xac dinh r6 trach
nhiém phap li d6i véi ca nhan, t6 chirc ding
tai noi dung lién quan dén tin ngudng, ton
gido. P4i véi chinh sach nay, can xac lap
nguyén tic, trach nhiém cia co quan, to
chuc, ca nhan khi thuc hién hoat dong tin
ngudng, ton gi4o trén khong gian mang. Can
¢6 quy dinh cu thé vé nguyén tic to chic
hoat dong tin ngudng, tbn gido trén khéng
gian mang; quyén, nghia vy, trach nhiém caa
t6 chirc, ca nhan khi thuc hién hoat dong tin
ngudng, tbn giao trén khdng gian mang;...
B6 sung cac quy dinh vé to chuc cac hoat
dong tin ngudng, tdbn gido trén khdéng gian
mang; b6 sung diéu khoan quy dinh vé co
ché thong bao, dang ki, d& nghi d6i vai hoat
dong tin ngudng, ton giao trén khéng gian
mang. Can c6 diéu khoan quy dinh vé trach
nhiém cua cac bén lién quan khi cung cip
cac thong tin tdn giao trén khong gian mang;
vé quan |i hoat dong ton gido xuyén bién
gidi, bao gébm cac nén tang khong dat may
chu tai Viét Nam;... Nghién ciru, can nhic vé
viéc giao Chinh pha quy dinh chi tiét vé cac
noi dung nay khi xay dung nghi dinh hudéng
dan luat. Pong thoi, can ra soét, tich hop,
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bao dam tinh thdng nhit giira cac luat dé tao
hanh lang phap 1i rd rang, cu thé dap tng yéu
cau quan If nha nudc d6i voi hoat dong tin
ngudng, ton gido trén khdng gian mang.

Ba 1, ddi véi chinh sach vé phan quyén,
phan cép trong linh vuc tin ngudng, ton gido
can nghién ctu sira doi, bd sung chi tiét hon
trong quy dinh vé giai thich tir ngir lién quan
dén tin ngudng, nhu: “hoat dong tin ngudng”,
“co s& tin ngudng” tai Piéu 2 cua Luat;
nghién cau, bd sung quy dinh vé thoi gian
dam nhiém, gitt nhiém vu lam nguoi dai dién,
thanh vién ban quan i co s tin ngudng. B6
sung quy dinh vé hoat dong tin ngudng cua
co so tin ngudng phai duoc dang ki mot lan
Vv6i uy ban nhan dan cip xa noi c¢6 co so tin
ngudng trudc khi co sd thuc hién hoat dong
tin ngudng. Pi Véi co sd ¢o sinh hoat tin
ngudng (tu gia), co s do doanh nghiép dau
tu xay dung cd hoat dong tin ngudng, can bd
sung quy dinh vé dang ki hoat dong tin
ngudng tai cac co sé nay dé quan I, han ché
Viéc tu tap dong ngudi sinh hoat va hoat dong
mé tin, di doan. Cac khai niém, thuat ngi lién
quan dén “t6 chuc ton gido truc thudc”, “co
& ton gido” duoc quy dinh tai Piéu 2 Luat
Tin ngudng, ton gido nim 2016 can nghién
ctru quy dinh chi tiét hon; bb sung céch giai
thich “hoat dong tin ngudng, ton gido trén
khéng gian mang”. B sung chu thé t6 chirc
ton gido truc thudc dugce dang ki sinh hoat ton
gi4o tap trung tai Diéu 16 cua Luat (theo Luat
hién nay chi cho t6 chirc t6n gido duoc thuc
hién quyén nay). B6 sung quy dinh vé ngudi
dai dién tai diéu kién thanh Iap, chia, tach, sép
nhap t6 chuc tén gido truc thudc; thanh lap co
s& dao tao ton gido. Nghién cau stra d6i Biéu
32 cua Luat theo hudng can nhic, loai bo

27



NGHIEN CUU - TRAO POI

diéu kién vé “an tich” cta nhan su du kién
1am ngudi dai dién diém nhom; 1am chic viéc
cua to chie dwoc cip ching nhan dang ki
hoat dong ton gi4o; lam chirc sic, chuc viéc
cac to chuc ton gido, t6 chic ton gido truc
thuoc; stra doi Didu 34 cua Luat vé dang ki
ngudi duogc bo nhiém, bau cu, suy cir lam
chtc viée dé tao thuan loi cho tat ca cac to
chuc ton gido, t6 chuc ton giéo truc thudc, to
chire dugc cap ching nhan dang ki hoat dong
ton gido (theo d6 néu bd nhiém, suy cir chic
viéc s& dang ki truéc; néu bau cir chirc viéc s&
thuc hién dang ki sau khi c6 két qua)'®. B6
sung quy dinh vé viéc thuyén chuyén chirc
viéc cua to chirc dugc cap chimng nhan ding
ki hoat dong t6n gido; quy dinh bo nhiém
chirc viée dong thoi thuyén chuyén. Bo sung
quy dinh vé hoi thao caa té chic ton gido, to
chuc ton gido truc thudc. Bo sung diéu khoan
quy dinh vé hop tac qudc té trong cong tac tin
ngudng, tén giao (nguyén tic, noi dung hop
tac quéc té trong cong tac tin ngudng, ton
gid0). B sung quy dinh vé diéu kién, tham
quyén chip thuan dang ki sinh hoat ton giéo
tap trung cua nguoi nudc ngoai cu tra hop
phép tai Viét Nam; vé quan Ii sinh hoat ton
gido cuia nguoi nudc ngoai trong cac khu cong
nghiép, khu kinh té... noi chinh quyén dia
phuong kho tiép can, quan li. Bo sung cum tir
“t6 chuc ton gido, t6 chic ton gido truc thuoc”
cho rd chu thé duoc thuc hién cac hoat dong
Xuit ban, gido duc, dao tao, y té, bao tro x&
hoi, tir thién nhan dao theo quy dinh caa phap

10 Nguyén Thi Binh (2026), Xay dung Ludt Tin nguong,
tén gido Siza doi nham bao dam tot hon quyén tu do
tin nguong, ton gido, https://btgcp.gov.vn/pages/
detail/40569/Xay-dung-Luat-Tin-nguong-ton-giao-
sua-doi-nham-bao-dam-tot-hon-quyen-tu-do-tin-
nguong-ton-giao.html, truy cip 15/3/2026.
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luat c6 lién quan; bd sung té chic duoc cap
chitng nhan dang ki hoat dong ton gido dugc
tham gia cac hoat dong tur thién, xa hoi. Bb
sung, quy dinh rd vé noi dung quan Ii nha
nudéc vé tin ngudng, ton gido tai Diéu 60 Luat
Tin ngudng, ton giao nam 2016, tir d6 xac
dinh rd trdch nhiém cta co quan chuyén mén
vé tin ngudng, ton gido 1am cin ct dé xay
dung t6 chic bd may, chic nang, nhiém vu,
vi tri viéc 1am. Vé cac noi dung thuoc tham
quyén cua uy ban nhan dan cip huyén theo
quy dinh ciia Luat, dn nay khong con don vi
hanh chinh cap huyeén, vi vay tham quyeén giai
quyét cac ndi dung nay can dugc diéu chinh
cho phu hop Véi viéc t6 chac chinh quyén dia
phuong hai cap. B6 sung 05 thim quyén cho
ty ban nhan dan cap xa. Chuyén céc tham
quyén theo Luat dang giao cho S¢ Dan toc va
T6n gidao/S¢ No6i vu sang uy ban nhan dan
cap tinh theo quy dinh cua Luat To chac
chinh quyén dia phuong nam 2025. Cac diéu,
khoan hudng dan chi tiét vé diéu kién, trinh
tw, thu tuc, tham quyén chap thuan, hd so dé
nghi dang c6 trong Luat hién nay dé nghi
chuyén sang Nghi dinh hudng dan.

Bon 1a, doi vai chinh séach bd sung bién
phdp quan li nha nudc trong linh vuc tin
ngudng, ton gido: B6 sung quy dinh vé tham
quyén thu hdi van ban chip thuan ding ki
sinh hoat tdn gido tap trung cua céng dan Viét
Nam khi vi pham phéap luat vé tin ngudng,
ton giao hoac khi cd sai pham trong qua trinh
thyc hién. B6 sung quy dinh vé& tham quyén
thu hdi vin ban chap thuan cip ching nhan
dang ki hoat dong ton giao khi vi pham phép
luat vé tin ngudng, ton gido hoic khi co sai
s6t trong qua trinh cip gidy. Bb sung quy
dinh V& viéc co quan nha nuéc c6 tham quyén
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duoc quyén dinh chi hoic yéu cau té chuc ton
gido, t6 chuc ton gido truc thudc dinh chi
chirc vu khi chtrc viéc vi pham cac quy dinh
cua phap luat hoic mot sé quy dinh trong
hién chuong, quy ché cua to chuc. Bb sung
quy dinh thu hdi van ban chéap thuan dang ki
sinh hoat t6n gido tap trung cta nguoi nudc
ngoai cu tru hop phap tai Viét Nam.

Nam la, d6i voi chinh sach vé don gian
hoa thu tuc hanh chinh va chuyén d6i sé
trong linh vyc tin ngudng, ton gido: Tiép tuc
don gian hod thu tyc hanh chinh theo hudng
trén co s& ké thira cac tha tuc hanh chinh
theo quy dinh caa Luat tin ngudng, ton gido
hién hanh (khong lam phét sinh thu tuc hanh
chinh méi); ra soét, cat giam thanh phan hé
so nhu bo quy dinh vé phiéu Ii lich tu phap
trong mét s6 hoat dong ton giéo.

Két luan

Thuc trang phap luat vé tin ngudng, ton
gido cho thay phap luat da phat huy vai tro
quan trong trong bao dam quyén tu do tin
ngudng, tbn gido va nang cao hiéu qua quan
li nha nuéc. Tuy nhién, sy thay doi nhanh
chéng caa doi song x& hoi dat ra yéu cau cap
thiét phai tiép tuc hoan thién khung phap Ii.
Cac dé xuat néu trén nham hudng dén mot hé
thdng phap luat hién dai, minh bach, ton trong
quyén con ngudi, phi hop théng 1é quéc té;
ddng thoi bao dam an ninh qudc gia, trat tu xa
hoi va ngan chan hiéu qua cac hanh vi lgi
dung ton gido gop phan sang to vé Ii luan,
thyc tién, gop y kién giup Bo Dan toc va Ton
gidao dang xay dung du an Luat Tin ngudng,
tén gido (stra doi), du kién trinh Quéc hoi
khoa XVI tai Ki hop thir nhat nim 2026. Day
ciing 14 tién dé dé phét huy nhiing gia tri nhan
vin, dao dic tot dep cua ton gido, gop phan
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xay dung khdi dai doan két toan dan toc trong
giai doan phat trién mai cua dat nudc./.
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