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BAN VI, QUYEN TiED CAN Ti¥ DING DUGT COC DO QUYEN CON NCUO

NGUYEN THI DIU HIEN *

Tém tit: Trong béi canh nén kinh té toan cau ngay cang phat trién va hoz nhdp sau rong, nhu cau
tiép cn tin dung chinh thu’c tro thanh mot yéu té thlet yéu dé bao dam quyén phat trién, quyén cé viéc
lam va nang cao mikc song. Tir thuc tlen do, bai viét dit ra van dé nghzen cuu vé kha nang cong nhan
quyen tlep can tin dung nhw mot quyén con nguoi. Muc dlch cia bai viét la lam 16 co s6 i ludn va thuc
tién dé xac lap quyén tiép cdn tin dung trong hé thong quyén con nguwoi. Bdi viét phan tich, lam ré khdi
niém quyén tiép cdn tin dung; trinh bay va danh gid cac quan diém hoc thudt ung hg va phdn doi; phan
tich thue trang phdp ludt Viét Nam hién hanh dong thoi dwa ra kién nghi nham hoan thién khung phap I,
ddc biét la dé xudt ghi nhdn quyén tiép can tin dung nhir mét quyén co ban trong Hién phdap Viét Nam.
Két qud nghién ciru cho thdy quyén tiép cdn tin dung cé di diéu kién Ii lugn va thuc tién dé dwoc cong
nhdn nhir mot quyén con nguoi, gop phan thiic ddy cong bang xd hgi va phdt trién bén viing.
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THE RIGHT TO ACCESS CREDIT FROM A HUMAN RIGHTS PERSPECTIVE

Abstract: In the context of a rapidly developing and deeply integrated global economy, the need
for access to credit has officially become an essential factor in ensuring the right to development, the
right to work and to improve their living standards. From this context, the article raises the research
question of whether the right to access credit can be recognised as a human right. The article aims to
clarify the theoretical and practical foundations for establishing the right to access credit within the
human rights framework. The article analyses and clarifies the concept of the right to access credit;
presents and evaluates academic perspectives both supporting and opposing this recognition, analyses
the current legal framework in Vietnam, and finally, proposes legal reforms, particularly the recognition
of the right to access credit as a fundamental right in the Constitution of Vietnam. The research findings
show that the right to access credit meets the necessary theoretical and practical conditions to be
acknowledged as a human right, contributing to the promotion of social justice and sustainable development.
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1. Pat van dé
Trong tién trinh phat trién kinh té-xa

co ban cia con nguoi. Tin dung khong chi
la mdt cong cu tai chinh don thuan ma con

hoi, dic biét trong bdi canh toan cau hoa va
hoi nhap qudc té ngay cang siu rdng, van
dé tiép can cac nguodn lyc phat trién, trong
d6 c6 tin dung, tro thanh mot yéu t6 then
chét dé bao dam cac quyén kinh té-xa hoi

* Thac si, Hoc vién Ngin hang - Phan vién Phu Yén
E-mail: nguyenthidiuhien1985@gmail.com
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giit vai tro thiét yéu trong viéc thuc day san
xuét, hd tro khoi nghi¢p, nang cao nang luc
canh tranh cta doanh nghiép, gidm ngheo
va cai thién chat lugng cudc séng. Kha ning
tiép can tin dung, vi vay, khong chi la van
dé ki thuat cua thi trudng tai chinh ma con
la mot ndi dung co6 ¥ nghia phap li va nhan
vin sdu sc.
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Trén thé gidi, dd c6 nhitng quan diém dé
xuit viéc xem xét quyén tiép can tin dung
nhu mot quyén con ngudi, trong d6 tiéu biéu
la hoc gia Muhammad Yunus — ngudi sang
1ap Ngan hang Grameen va la nguoi tién
phong trong linh vuc tai chinh vi md. Ong
cho rang tin dung 1a mot “quyén kich hoat”
(enabling right), giup con nguoi thuc hién cac
quyén khac nhu quyén co viéc lam, quyén
dugc giao duc, quyén co nha ¢ va quyén thoat
nghéo’. Quan diém nay dang ngiy cang thu
hat sy quan tdm cda gidi hoc thuat va hoach
dinh chinh sach, nhat 1a trong bdi canh yéu
cau bao dam cong bang trong tiép can ngudn
luc va tai chinh toan dién (financial inclusion)
ngay cang trd thanh xu hudng toan cau.

O Viét Nam, mic du quyén tiép can tin
dung chua duoc phép luat ghi nhan nhu mdt
quyén doc 1ap, song nhiéu quy dinh trong
cac van ban phap luat hién hanh d thé hién
su ghi nhan va bdo dam & muc do nhat dinh.
Tuy nhién, viéc thiéu ving mot co sé hién
dinh va mot khudn kho phap i rd rang cho
quyén tiép can tin dung khién cho cac nhom
yéu thé nhu ca nhan thu nhap thap, doanh
nghiép nho va vira gap nhiéu khé khan khi
tiép can ngudn von tin dung chinh thuc.

Xuat phét tir thyc tién va tir cac yéu cu
li luan, bai viét phan tich kha nang cong
nhan quyén tiép can tin dung nhu mot quyén
con nguoi, trén co s¢ do danh gia thuc trang
phap luat Viét Nam va kién nghi viéc bd
sung quy dinh quyén tiép can tin dung nhu
mot quyén co ban trong Hién phép.

1 Muhammad Yunus (1999), Banker to the Poor:
Micro-Lending and the Battle Against World Poverty,
https://cdn.bookey.app/files/pdf/book/en/banker-to-
the-poor.pdf, tr. 10 - 12, 24 - 30, 32 - 39, 58 - 63,
truy cap 12/3/2026.
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2. Khai niém quyén tiép can tin dung

Tin dung 1a thudt ngit kinh té-tai chinh
dung dé chi quan hé vay muon gitta bén cho
vay va bén di vay, trong d6 bén cho vay chuyén
giao cho bén vay quyén sir dung mot lugng
tai san (thuong 1a tién) trong mot khoang thoi
gian nhat dinh, v6i cam két bén vay s€ hoan
tra day du ca gdc va 1ai theo thoa thuan?. Ban
chat cta tin dung 1a su tin tuong, bén cho vay
tin rang bén vay s& thuc hién nghia vy hoan
tra ding han®. Tin dung dong vai trd quan
trong trong doi song xa hoi, khong chi thuc
day phat trién kinh t& ma con goép phan cai
thién chat luong cudce séng va dam bao su
van hanh hi¢u qua cua nén kinh té*.

Trong doi séng kinh té xa hoi, nhu cau
vé von 1a yéu t6 thiét yéu dé dap tng cac muc
tiéu khac nhau cua cc cha thé, tir ¢4 nhén, ho
gia dinh dén doanh nghiép va t6 chirc khéc.
C4 nhan can von dé mua nha, xe, dau tu vao
gido duc hodc chdm soc sttc khde; doanh
nghiép can von dé mo rong san xuat, dau tu
cong nghé va phat trién thi truong. Trong khi
do, cac td chuc xa hoi va co sé kinh doanh
nhé can vbn dé duy tri hoat dong va tao ra cac
gi4 tri kinh té-xa hoi. Tuy nhién, khong phai
moi chu thé déu c6 sin ngudn luc tai chinh dé
dap umg nhu cau d6. Trén thé gioi, theo bao
c4o nam 2009 ciia Nhom Tu van hd trg nguoi
nghéo (Consultative Group to Assist the Poor -
CGAP) thudc Ngan hang Thé gidi, cic nén

2 Vién Khoa hoc Tai chinh (2018), Tir dién Thudt ngiz
tai chinh tin dung, Nxb. Tai chinh, Ha Néi, tr. 349.

3 Nguyén Thi Bich Thao (2018), Gidi quyét tranh
chdp hop dong tin dung theo phap ludt Viét Nam,
Nxb. Tu phap, Ha N¢i, tr. 7 - 8.

4 Luong Khai An (2021), Hop dong cho vay trong
Iinh vuc tin dung ngan hang - Li lugn va thuc tién ap
dung, Nxb. Chinh tri qudc gia Su that, Ha Noi, tr. 25.
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kinh t& phat trién c6 murc do tiép can tin dung
cao hon, duoc thé hién qua $6 luong khoan
vay ngan hang trén 1.000 nguoi trudng thanh®.
Dir liéu cho thay s6 khoan vay trung binh trén
mdi ngudi truong thanh ¢ cac quéc gia phat
trién cao gan gép bon lan so vdi cac nudc
dang phat trién. Cac ngin hang c6 xu hudéng
tap trung phuc vu nhém khach hang giau co,
diéu nay thé hién qua ti 1& cao giita quy md
khoéan vay trung binh va thu nhap trung binh.
Hé qua 1a mot bd phan 16n dan cu tai cac
qudc gia thu nhap thap khong duoc tiép can
voi dich vu ngan hang chinh thic. Uge tinh
c6 tir 2 dén 3 ti nguoi trén thé gidi chua dugc
phuc vu béi cac to chirc tai chinh chinh thirc®.

Theo sb liéu tir Merchant Machine nam
2021, Viét Nam dimg thi hai toan cau vé ti 16
nguoi dan chua tiép can dich vu tai chinh va
khong s& hitu tai khoan ngin hang, chi sau
Morocco - qudc gia chau Phi dan dau danh
sach nay. Cu thé, khoang 69% dan sb Viét
Nam chua tiép can dugc cac dich vu tai chinh
chinh thire. Ngoai ra, 26% giao dich tai Viét
Nam van duge thuc hién béng tién mat, mac
du ti 1€ nguoi dan su dung Internet da dat
66%’. Hay theo dit liéu tir khao sat cua céc
tac gia Nguyén Thi Nhung, Gan Christopher,
Hu Baiding vao nim 2009, trong tong sb
2.654 doanh nghi¢p dugc khao sat, 37,6% da
ndp hod so xin vay tai ngan hang, trong khi
62,4% con lai Iyra chon cac nguén vay khong

5> Bayulgen, O. (2013), “Giving Credit Where Credit
Is Due: Can Access to Credit Be Justified as a New
Economic Right?”, Journal of Human Rights, 12(4),
tr. 491 - 510.

® Bayulgen, O, tldd, tr. 491 - 510.

" Luca Ventura (2021), World’s Most Unbanked Countries,
https://gfmag.com/data/worlds-most-unbanked-
countries/, truy cap 18/7/2025.
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chinh thirc. Trong nhom 997 doanh nghiép
tiép can kénh vay chinh thiic, ¢ 22% gip
kho khin trong qué trinh vay von. Dbi véi
1.657 doanh nghiép st dung ngudn vay phi
chinh thire, 40% cho biét ho wu tién lva chon
hinh thirc nay do diéu kién hoan tra linh hoat
hon®. Hoic theo thdng ké ctua T chirc Tai
chinh quéc t& (IFC), hién nay chi c6 khoang
32,18% nhu cau tin dung ciia doanh nghiép
vira va nhé (SMEs) tai Viét Nam dugc dap
g, twong dwong 11,2 ti USD; khoang tréng
tai chinh cia SMEs udc tinh gan 24 ti USD®.

Nhimng diéu trén dan dén tim quan trong
cua tin dung nhu mdt cong cu gitp cac chu
thé tiép can von. Tur ddy, van dé vé quyén
tiép can tin dung tré nén cip thiét. Quyén
nay dam bao rang moi ca nhan va to chiic,
dac biét la cac nhém yéu thé nhu ho ngheo,
doanh nghi¢p nho va viura, ¢c6 co hdi binh
dang trong viéc tiép can ngudn von can thiét,
Viéc dam bao quyén tiép can tin dung khong
chi thiic day phat trién kinh té ma con gop
phan giam bét binh dang xd hoi, ning cao
chat luong cudc séng va dam bao su phat
trién bén vimng. Trong bdi canh kinh té hién
dai, quyén tiép can tin dung da tro thanh mot
phan quan trong trong hé thdng quyén kinh
té-x3 hoi, can duoc phép luat bao vé, thic déy.

8 Nguyen, Thi Nhungand Gan, Christopher and Hu,
Baiding (2015), “Munich Personal RePEc Archive
An empirical analysis of credit accessibility of small
and medium sized enterprises in Vietnam”, Munich
Personal RePEc Archive, No. 81911, https://mpra.
ub.uni-muenchen.de/81911/, truy cap 21/02/2025.

9 Hoang Lan (2024), Khé khan lap khodng trong tdi
chinh 24 #i USD cho doanh nghiép nho va vita,
https://vneconomy.vn/kho-khan-lap-khoang-trong-
tai-chinh-24-ty-usd-cho-doanh-nghiep-nho-va-
vua.htm, truy cap 21/02/2025.
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C6 thé hiéu, quyén tiép can tin dung la
“quyén cua cac ¢4 nhan, t6 chtrc duge ¢ co
hoi tiép can va sir dung cic ngudn von tin
dung tir t chtrc tai chinh, ngin hang hoic
cac ngudn hop phap khac dé dap tmg nhu
cau kinh té, tiéu dung va phat trién”. Quyén
nay thude vé tAt ca cac chu thé trong xa hoi,
bao gém nhung khong gii han boi c& nhan,
ho gia dinh, doanh nghiép va t6 chic. Tuy
nhién, quyén nay khoéng dong nghia véi
quyén dugc vay vo diéu kién ma duoc tiép
can dua trén nguyén tic binh dang, minh
bach va khong phan biét ddi xir. Pic biét,
quyén tiép can tin dung c6 y nghia quan
trong d6i v&i nhom yéu thé nhu ho nghéo
hodc doanh nghiép nho va vira, nhimg ddi
tugng thuong bi hé thong tai chinh truyén
théng loai trir do thiéu tai san thé chép hoac
lich str tin dung. Do d6, ndi dung cia quyén
tiép can tin dung can bao gdm cac yéu t6: 1)
Quyén duoc tiép can thong tin vé& cac san
pham tin dung; 2) Quyén duoc danh gia tin
nhiém cong bang; 3) Quyén dugc hudng cac
chinh sach hd trg tin dung hop phap. Hay noi
cach khéc, phap luat bao vé quyén nay
khong ddng nghia véi viéc Nha nuédc hoic
cac chu thé (nhu ngan hang, tO chirc tai
chinh...) phai cho vay bit budc ma hudng
t6i bao dam kha nang tiép can cong bang va
¢6 diéu kién hop |i ddi voi ngudn vén tin
dung chinh thuec.

3. Cac quan diém khac nhau lién quan
dén viéc cong nhan quyén tiép cin tin dung
12 mdt khia canh céia quyén con ngudi

Nhom hoc gia ung hd quyén tiép cén tin
dung 1a mot khia canh cta quyén con nguoi
ma tiéu biéu 1a Muhammad Yunus - nguoi
dugc giai Nobel Hoa binh nam 2006 vi
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nhitng nd luc cia dng trong viéc x6a doi
giam nghéo thong qua sang kién tin dung vi
md, cho rang quyén tiép can tin dung nén
dugc cong nhan nhu mot quyén con ngudi,
boi nd gitp nguoi nghéo tu chu vé kinh té
va cai thién doi sdng™. Trong khi d6, nhiéu
nha kinh té va triét hoc chinh tri lai phan
d6i, 1ap luan rang quyén tiép can tin dung
khong dap tng cac tiéu chi dé tro thanh mot
quyén con ngudi va c6 thé giy ra nhiing
hau qua tiéu cuc néu bi lam dung. Trong
phan nay, tdc gia s& phan tich cic quan
diém ung ho quyén tiép can tin dung 1a mot
quyén con ngudi; néu ra va binh luan céc
lap luan phan ddi; phan bién cac quan diém
phan d6i va cudi cung tac gia khang dinh
rang quyén tiép can tin dung nén dugc cong
nhan 12 modt quyén con nguoi véi nhing
diéu kién hop Ii.

3.1. Quan diém ving hé quyén tiép cdn tin
dung la mét quyén con ngueoi

Quyén tiép can tin dung 1 mot quyén
con ngudi, trude hét va quan trong, Vi quyén
tiép can tin dung dap ung day du céc tiéu chi
clia quyén con nguoi.

Thir nhdt, tinh phd bién cia quyén tiép
can tin dung thé hién & viéc tat ca ca nhan va
doanh nghiép, khong phan biét qudc tich,
gidi tinh, dia vi x4 hoi, déu can c6 co hoi
tiép can ngudn von dé phuc vu doi séng va
hoat dong kinh doanh. Nguyén tic nay phu
hop voi cac cam két qudc té nhu Muyc tiéu
phat trién bén vimg cta Lién hop qudc

10 Muhammad Yunus (1999), Banker to the Poor:
Micro-Lending and the Battle Against World Poverty,
tr. 285, https://cdn.bookey.app/files/pdf/book/en/
banker-to-the-poor.pdf, truy cap 21/02/2025.
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(SDGs), dac biét 1a muc tiéu giam ngheo va
tang truong kinh t& bén vimg. Bén canh do,
nhiéu t6 chirc tai chinh quéc té nhu Ngan
hang Thé gi¢i (WB), Quy Tién t& qudc té
(IMF) da cong nhan viéc mé rong kha nang
tiép can tin dung 13 yéu td quan trong dé thuc
day sy phat trién cta toan nhan loai. Thém
vao d6, quyén tiép can tin dung nhu mot
cong cu giam nghéo va thiuc diy phat trién
kinh té. Theo tac gia Oksan Bayulgen, hang
ti nguoi trén thé gii khong thé tiép can cac
ngudn tin dung chinh thic, dan dén sy bat
binh dang vé co hoi kinh té va khién ho bi
mic ket trong vong ludn quin cia nghéo
déit!. Khi mot ca nhan hoic doanh nghiép
nho ¢6 thé tiép can tin dung, ho co thé dau tu
vao san xudt, tao viéc 1am va nang cao thu
nhap. Kinh nghiém tir cac t6 chirc tai chinh
vi m6 nhu Ngan hang Grameen'? cho thiy,
viéc cung cdp tin dung nho cho nhing
ngudi khong da diéu kién vay von tir ngan
hang truyén thdng c6 thé mang lai hiéu qua
1d rét. Khong yéu ciu tai san thé chdp, mé
hinh tin dung vi m6 dya trén sy tin tudng va
trach nhiém cong déng di gitp nguoi thu
nhap thip c6 co hoi dau tu san xuét, ting
thu nhap va thoat nghe¢o. Cac khoan vay
nho néu duge sir dung diing muc dich c6 thé
giam phu thudc vao tin dung den, thuc day
phat trién kinh té, tao viéc lam va ting
cudng 6n dinh xa hoi.

11 Bayulgen, O., tldd, tr. 491 - 510.

12 Ngan hang Grameen, dugc thanh I3p tir nim 1976
tai Bangladesh boi Muhammad Yunus, 14 to chuc
tién phong trong tin dung vi m6. Ngén hang cung
cap cac khoan vay nho khong can tai san thé chap,
chi yéu hd trg nguoi nghéo, dac biét 1a phu ni,
gilp ho phét trién kinh té va thoat nghéo.
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Thir hai, tinh lién hé va phu thudc 1an
nhau cua quyén tiép can tin dung duoc thé
hién 15 qua mbi quan hé vdi cac quyén con
ngudi khac. Viée tiép can tin dung giup ca
nhén c6 co hdi dau tu vao gido duc, y té, nha
O va cac linh vuc khéc, tir d6 nang cao chét
lugng cudc séng va thuc hién nhiéu quyén
con nguoi khéc. Chéng han, néu mot ca nhan
co thé vay von dé hoc tap, ho cé thé nang
cao trinh d§ chuyén mon, tor d6 c6 co hoi
viéc lam tot hon va cai thién thu nhap.
Nguoc lai, néu khong thé tiép can tin dung,
ho c6 thé bi mic ket trong vong ludn quén
cia d6i nghéo va khong thé thuc hién cac
quyén co ban khac®®. Néu xem xét tin dung
du6i goc do triét hoc chinh tri, co thé thay
rang tin dung khong chi 1a mot phuong tién
tai chinh ma con la mot “quyén kich hoat”
(enabling right), bdi vi n6 khong chi don
thuan 13 mét cong cu tai chinh ma con gitp
c4 nhan va doanh nghiép hién thuc héa nhiéu
quyén con ngudi khac'*. Theo Meyer Marco,
tin dung 1 yéu t6 quan trong gitip ca nhan va
doanh nghiép thuc hién cic quyén nhu
quyén c6 viéc 1am, quyén tiép can gido duc
va quyén sé hitu nha . Viéc tiép can tin
dung tao diéu kién cho nguoi dan dau tu hoc
tap, khoi nghiép, phat trién san xuét, tir d6
nang cao thu nhap va cai thién cudc song.
Mo hinh tin dung vi mdé cua Ngan hang
Grameen 1a minh chimg dién hinh cho vai

13 Muhammad Yunus (2008), “Creating a World
Without Poverty: Social Business and the Future of
Capitalism”, Global Urban Development, Vol. 4,
Iss. 2, 11/2008, https://www.globalurban.org/GUD
Mag08Vol4lss2/Yunus.pdf, truy cap 21/02/2025.

14 Meyer, M. (2018), “The right to credit”, Journal of
Political Philosophy, 26(3), tr. 304 - 326.
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tro cua tin dung trong viéc gilp nguoi
nghéo, dic biét 1a nhom khong thé tiép can
tai chinh truyén thong, c6 co hoi thoat nghéo
va phét trién bén virng'®.

Thir ba, tinh khong thé chuyén nhuong
clia quyén tiép cén tin dung thé hién & chd
n6 1a mot nhu cau thiét yéu va khong thé bi
tudc bdé mot cach tuy tién. Tin dung khong
chi don thuan 1a mot dich vu tai chinh ma
con 1a cong cu dé bao dam quyén binh ding
trong phat trién kinh té. Ngay ca trong cac
diéu kién kinh té kho khin, nha nuéc va céc
td chtrc tai chinh van c6 trach nhiém bao
dam kha ning tiép can tin dung cho cic
nhéom yéu thé trong xa hoi nhu doanh
nghiép nhé va vira, phu nir, ngudi nghéo, dé
tranh tinh trang phan biét d6i xur trong hé
thong tai chinh.

Yunus va nhitng nguoi ung ho ong cho
rang tin dung khong chi 1a mot cong cu tai
chinh ma con 12 mot yéu to dam bao sy cong
bang va nhan pham cho moi nguoi, dic biét
1a nhitng nhom yéu thé®. Tuc 1, quyén tiép
can tin dung con dugc xem 1a mdt cong cu
giam ngheo va thiic day phat trién kinh té,
gitip ca nhan va doanh nghiép c6 diéu kién
mo rong san xuét, tao viéc 1am va tang thu
nhap. Pdng thoi, né thudc hé thdng quyén
kinh t& va xa hoi, vi kha nang tiép can tin
dung c6 tac dong truc tiép dén sy phan bd tai

15 Muhammad Yunus (2017), Thé gisi ba khong, Vii
Thai Ha (dich), Nxb. Thé gigi, Thanh phé Ho Chi
Minh, tr. 28 - 32.

16 Muhammad Yunus (1999), Banker to the Poor:
Micro-Lending and the Battle Against World Poverty,
https://cdn.bookey.app/files/pdf/book/en/banker-to-
the-poor.pdf, tr. 10 - 12, 58 - 63, truy cap 12/3/2026;
Hudon, M., tldd, tr. 17 - 28; Bayulgen, O., tldd, tr.
491 - 510.
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nguyén trong xa hoi. Ngoai ra, quyén tiép
can tin dung dong vai trd nhu mot quyén
kich hoat, gitip thuc hién cic quyén con
ngudi khac nhu quyén co viée lam, quyén
tiép can gido duc va quyén so hitu nha ¢, tao
nén tang cho sy phét trién bén viing va cong
bang hon. Khong chi vdy, quyén tiép can tin
dung con gin lién v6i viéc bao dam nhan
pham con ngudi, boi khi duoc tiép cén
ngudn von mot cach cong bang, cac ca nhan
va doanh nghiép, dac bi¢t 1a nhiing nhom
yéu thé, co co hoi tu chii vé kinh té, giam su
phu thudc va khéng dinh gia tri cia minh
trong doi sdng xa hoi.

3.2. Quan diém phan doi quyén tiép cdn
tin dung la mot quyén con nguoi

Nhitng nguoi theo chi nghia tu do
(liberals'”) va Benthamites'® dua ra nhiéu 1ap

17 John Locke (1632 - 1704): Pugc coi la “cha dé cia
cht nghia ty do”. Nhitng ngudi ung hd ndi bat cua
chil nghia ty do nhu: Adam Smith (1723 - 1790),
John Stuart Mill (1806 - 1873), Friedrich Hayek
(1899 - 1992), Milton Friedman (1912 - 2006).
Theo do6, nhitng nguoi theo chii nghia tu do (liberals)
tin vao cac quyén tu do ca nhan, thi truong tuy do va
su han ché can thi€p ctia nha nudc vao doi séng
kinh té. Ho cho riang quyén con ngudi nén gi6i han
trong cic quyén ty nhién va co ban nhu quyén
sdng, quyén tr do va quyén s¢ hitu tai san. Trong
linh vyc kinh té, nhitng ngudi theo chu nghia tur do
phan d6i viéc nha nuéc ap dit cac quyén kinh té
khong phai tu nhién, ching han nhu quyén tiép cén
tin dung, vi ho tin rang thi truong nén quyét dinh ai
¢6 thé vay von dya trén rii ro va kha niang hoan tra,
thay vi su can thi¢p hanh chinh.

“Benthamites” 1a nhiing nguoi theo triét Ii va tu
tudng cua Jeremy Bentham (1748 - 1832), m{t nha
triét hoc, luat gia ngudi Anh va la cha dé cua thuyét
vi lgi (utilitarianism). Theo Bentham, hanh djng
hay chinh sach dugc coi 1a ding néu n6 mang lai
“hanh phuc 16n nhét cho s6 dong nhét”. Nhiing
nguoi theo truong phai Benthamites thuong danh
gia cic quyén va chinh sach dya trén tinh hiru ich

18
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luan phan ddi viéc cong nhan quyén tiép can
tin dung nhu mot quyén con nguoi. Céac
quan diém nay chu yéu xoay quanh tinh hop
li, hau qua thuc tién va tinh hitu ich ctia chinh
sach thay vi dua trén li tuong vé quyén tu
nhién hay dao dirc bam sinh. Nhiing hoc gia
cha trwong phan dbi viéc cong nhan quyén
tiép can tin dung nhu moét quyén con nguoi
dua trén cac li do va lap luan co ban sau:

Thit nhat, quyén tiép can tin dung khong
phai 1a mot quyén ty nhién hay phd quat.
Nhitng nguoi theo chu nghia ty do 1ap luan
rang quyén con nguodi nén gidi han trong
cac quyén cé tinh tat yéu va khong thé phu
nhan, chang han nhu quyén sdng, quyén tu
do va quyén binh dang trudc phap luat.
Quyén tiép can tin dung, theo ho, khong
phai 1a mot quyén ty nhién ma chi 1a mot
cong cu kinh té. Viéc vay von luon di kém
diéu kién va rui ro tai chinh va khong thé
duoc dam bao nhu mot quyén phd quat.
Néu coi tiép can tin dung 1a mot quyén, n6
c6 thé bude cac ngan hang va toé chuc tai
chinh phéi cho vay bat chip kha ning hoan
tra clia nguoi vay, diéu nay di nguoc lai
nguyén tic kinh té thi truong®®.

Thit hai, quyén tiép can tin dung khéng
mang lai loi ich tong thé 16n nhat. Duéi goc
nhin cua Benthamites, chinh sach chi nén
duoc thuc hién néu né mang lai hanh phuc
16n nhat cho s6 dong nhat. Néu mo rong tin
dung ma khong cé su kiém soat chat ché,
nguy co vO0 ng hang loat, khung hoang tai
chinh c6 thé xay ra, gdy bat 6n cho toan bo

va hau qua cua ching, thay vi dya trén cac quyén
tu nhién hay dao dtrc bam sinh.
19 Meyer, M, tldd, tr. 304 - 326.
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nén kinh té. Trong cudc khung hoang tai
chinh nam 2008, viéc md rong tin dung
dué6i hinh thtc cac khoan vay thé chip rui
ro cao di din dén su sup dd cua nhiéu td
chtrc tai chinh 16n, anh hudng tiéu cuc dén
hang triéu nguoi. Néu quyén tiép can tin
dung mang lai rai ro 16n hon 191 ich thi theo
thuyét vi lgi, chinh sidch nay khong nén
duoc chép nhan.

Thu ba, quyén tiép can tin dung tao ra
nghia vu tai chinh va nguy co can thi¢p thi
truong. Mot s6 nha kinh té hoc theo trudng
phai Benthamites cho rang néu quyén tiép
can tin dung duoc bao dam boi nha nudce thi
ganh ning tai chinh s& chuyén tir nguoi vay
sang ngudi ndp thué hodc té chirc tai chinh.
Téc 13, néu coi quyén tiép can tin dung la
mot quyén con ngudi va budc nha nudc
phai dam bao quyén nay thi s& c6 nhiéu hé
luy tai chinh va rui ro thi truong. Khi nha
nude cam két bao dam quyén tiép can tin
dung cho tat ca moi ngudi, bao gdm ca
nhitng ngudi khong du diéu kién vay von
theo tiéu chuan thi truong, c6 thé din dén
nhidu hé qua tai chinh tiéu cuc. Khi do,
chinh phu c6 thé phai ding ngan sach dé trg
cép hodc bao lanh cho cac khoan vay rui ro
cao va néu ngudi vay khong tra duoc no,
ganh ning s& chuyén sang ngudi nop thué.
Didu nay gdy ra sy bat cong xi hoi khi
nhimng ngudi khong vay von van phai gian
tiép ganh trach nhiém tai chinh. Ngoai ra,
vi¢c can thi¢p qua muc vao hoat dong tin
dung ciing ¢6 thé lam méo moé co ché thi
truong, budc cac to chirc tai chinh phai cho
vay bét ké rui ro, tir 46 din dén gia ting no
xdu va de doa 6n dinh tai chinh. Thuc té
cho thdy, viéc mé rong tin dung khong kiém

TAP CHIi LUAT HOC SO 3/2026



soat 1a nguyén nhan chinh cta khing hoang
tai chinh toan cau nam 20082

Thit fir, quyén tiép can tin dung c6 thé
gay ra hiéu tng nguoc 1a khuyén khich vay
no khong kiém soat. Mot lap luan khac tur
nhitng ngudi phan ddi 1a viée cong nhan tin
dung nhu mot quyén con ngudi co thé dan
dén hiéu tmg nguoc, khuyén khich cac ca
nhan vay tién ma khong can nhic kha ning
tra no. Pidu ndy co thé tao ra tam |i y lai, khi
ngudi vay cho rang ho co quyén tiép can tin
dung ma khong phai chiu trach nhiém vé hau
qua tai chinh. Néu nhiéu ngudi roi vao tinh
trang v& no, nén kinh té s& bj anh hudng tiéu
cuc va chinh phu c6 thé phai can thiép bang
cac goi cliu trg, lam gia tang chi ti€u cong
mot cach khong bén viing.

3.3. Y kién phan bién cdc quan diém phan
doi viéc cong nhdn quyén tiép cdn tin dung
| mét khia canh cia quyén con nguwoi

Nhiing lap luan phan dbi quyén tiép can
tin dung dya trén quan diém tu do ¢ dién va
thuyét vi loi co thé khong hoan toan hop |i
khi xem xét toan dién tinh hinh thuc € kinh
té-xa hoi hién nay. R8 rang, bao dam quyén
tiép can tin dung khong nhat thiét di nguoc
lai nguyén tic thi truong, khong giy bat 6n
tai chinh ma nguoc lai ¢6 thé gitip nén kinh
té phat trién cong bang va bén viing hon, boi
cac li do sau day:

Thir nhdt, quan diém cho rang quyén tiép
can tin dung khong phai 1a mot quyén tu
nhién hay phd quat 1a cach tiép can mang
tinh han ché, chwa phan 4nh ding xu huéng
phat trién hién dai ctia hé thong quyén con

20 Hudon, M. (2009), “Should access to credit be a
right?”, Journal of Business Ethics, 84(1), tr. 17 - 28.
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nguoi. Thuc té, nhiéu quyén kinh té, xi hoi
nhu quyén c6 viéc lam, quyén dugc gido
duc, quyén chidm soc y té ciing khong duoc
coi 12 quyén tu nhién theo hoc thuyét c6 dién
nhung van dugc cong nhan rong rai nhu
nhiing quyén thiét yéu dé bao dam cong
bang xi hoi. Oksan Bayulgen cho ring viéc
thiéu kha nang tiép can tin dung khéng don
thuan 1a bét loi tai chinh ma con lam trdm
trong thém tinh trang vi pham cic quyén
phat trién va cac quyén kinh té-xa hoi co ban
cua con nguoi, dac biét voi nhém nguodi thu
nhap thip va doanh nghiép nho va vira?.
Marek Hudon phén tich thém ring, xét tir
goc do dao dirc kinh doanh, quyén tiép can
tin dung nén duoc tiép can nhu mot quyén
xa hoi cin ban, vi ban chit tin dung 1a cong
cu thic déy nang luc tu cha kinh té va hoa
nhap xi hoi?. Nhiéu hoc gia khac ciing dong
tinh v6i xu huéng mé rong ndi ham quyén
con ngudi. Donnelly 1ap luan rang cac quyén
kinh té, xd hoéi, van hoéa c6 tinh phd quét
khong kém gi cac quyén dan sy, chinh tri%,
Cranston phan bac quan diém cho rang chi
nhiing quyén “tw nhién” méi duge coi la
quyén con ngudi, ong cho riang cach tiép can
ndy da 15i thoi trong xa hoi hién dai?*. Beck,
Demirguc-Kunt va Levine d4 chi ra ring hé
thong tai chinh phat trién 13 diéu kién dé

2L Oksan Bayulgen, “Giving Credit Where Credit Is
Due: Can Access to Credit Be Justified as a New
Economic Right?”, Journal of Human Rights,
2013, tr. 491 - 510.

22 Marek Hudon, “Should Access to Credit Be a Right?”,
Journal of Business Ethics, 2009, tr. 17 - 28.

23 Jack Donnelly (2003), Universal Human Rights in
Theory and Practice, Cornell University Press.

24 Maurice Cranston (1973), What Are Human Rights?,
Taplinger Publishing Co.
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giam bét binh dang thu nhép, thong qua viéc
cai thién kha nang tiép can tin dung cho céac
nhom yéu thé?®. Pong quan diém, Amartya
Sen nhin manh quyén phat trién 13 quyén co
ban, trong d6 kha ning tiép can ngudn lyc tai
chinh déng vai tro thiét yéu trong viéc mé
rong quyén lya chon va cai thién phuc loi
ctia con ngudi?®. Muhammad Yunus véi mo
hinh tin dung vi mé da khang dinh tin dung
1a “quyén kich hoat”, giup pha v& vong luan
quan ctia d6i ngheo, tao diéu kién cho nguoi
nghéo, doanh nghiép nho tiép can co hdoi
phat trién kinh t& va xa hoi mot cach bén
vitng®’. Do vdy, thiét ké hé théng phap luat
bao dam quyén tiép can tin dung 14 diéu can
thiét dé thiic day cong bang trong phan bd
nguodn luc va bao vé cac quyén kinh té-x&
héi khéc ctia con nguoi.

Thir hai, 13p luan cho rang md& rong tin
dung khong mang lai loi ich téng thé, dic
biét khi dan chimg tir cudc khiing hoang tai
chinh toan cau nim 2008 1a chua hoan toan
chinh xac. Thyc té, nguyén nhan chu yéu ciia
khing hoang nim 2008 khong nim & ban
chit viéc mé rong tin dung ma do sy budng
long kiém soat dbi véi cac khoan vay dudi
chuan, thiéu cac co ché tham dinh nang luc
tai chinh va rui ro tin dung. Nguoc lai, nhiéu
nghién ctru chi ra ring néu duoc quan Ii hop
li, tin dung, dac biét 1a tin dung vi mo, dong
vai tro tich cyc trong thiic ddy phat trién kinh

2 Thorsten Beck, Asli Demirglic-Kunt, Ross Levine
(2007), “Finance, Inequality and the Poor”, Journal
of Economic Growth, Vol. 12, No. 1.

% Amartya Sen (1999), Development as Freedom,
Oxford University Press.

27 Muhammad Yunus (1987), “Credit for Self-
employment: A Fundamental Human Right”
Grameen Bank Paper.
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té-xd hoi. Nghién ctru cua Oksan Bayulgen
khang dinh tin dung vi mé d gop phan giam
ngheo va hd tro phat trién bén ving tai nhiéu
quéc gia, dic biét 1a théng qua viéc trao
quyén kinh t& cho ciac nhom yéu thé®.
Twong tu, Meyer ciing 1ap luan rang tin dung
dong vai tro nhu mot cong cu kich hoat phat
trién kinh té, gitp ngudi dan thuc hién hiéu
qua cac quyén co ban vé viéc lam, gido duc
va phat trién nha 6%. Do d6, thay vi bac bd
hoan toan quyén tiép can tin dung vi lo ngai
rdi ro, can xay dung cac co ché kiém soat tin
dung hop li, bao dam tiép can co trach nhiém
va lanh manh d6i v6i cac nhom yéu thé.

Thir ba, lap luan cho rang quyén tiép can
tin dung lam phat sinh nghia vy tai chinh 16n
cho nha nudc hoac gdy méo mo thi trudong
chua phan anh dy du thyc tién chinh sach
tai chinh hién dai. Nhiéu nghién ciru qudc té
chi ra rang cac chinh phu c6 thé hd tro tiép
can tin dung thong qua co ché gian tiép nhu
bao lanh tin dung hoic quy phat trién tai
chinh, gitp nhém yéu thé tiép can vén ma
khong phd v& quy luat thi truong. Beck,
Klapper va Mendoza phan tich ring cic
chuong trinh bao lanh tin dung tai nhiéu
quéc gia d3 mo rong kha ning tiép can von
cho doanh nghi¢p nho ma khong lam suy
yéu sy 6n dinh tai chinh®. OECD ciing ghi

28 Oksan Bayulgen (2013), “Giving Credit Where Credit
Is Due: Can Access to Credit Be Justified as a New
Economic Right?”, Journal of Human Rights, Vol. 12,
Iss. 4, tr. 491 - 510.

2% Marco Meyer (2018), “The Right to Credit”, Journal
of Political Philosophy, 26(3), tr. 304 - 326.

30 Thorsten Beck, Leora Klapper, and Juan Carlos
Mendoza (2010), “The Typology of Partial Credit
Guarantee Funds Around the World” World Bank
Policy Research Working Paper, No. 4771.
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nhan vai tro tich cuc ctia cac chuong trinh
bao lanh tin dung trong thuc ddy tai chinh
toan dién, dic biét tai cic nén kinh té phat
trién va moi n6i*l. Bao cao cua World Bank
nhin manh ring mo& rong tiép can tai chinh
thong qua co ché hd trg hop I gilip nang cao
hiéu qua phan bd ngudn luc, thic diy phat
trién kinh t&é ma khong 1am gia ting rui ro hé
théng®2. Do d6, dam bao quyén tiép can tin
dung khong chi khong lam méo mo thi
truong ma con gop phan tdi wu héa ngudn
luc, hd tro ting trudong bén vimg.

Thit tw, quan diém cho rang quyén tiép
can tin dung c6 thé dan dén vay no khong
kiém soét 1a c6 phan phién dién. Tai nhiéu
quéc gia, cac chuong trinh tin dung vi mo
dd chimg minh ring ngudi vay co trach
nhiém véi cac khoan vay cta ho néu c6 cac
co ché giam sat va hd trg phu hop. Theo
nghién ctru cua Meyer, ti 1¢ hoan tra trong
cac chuong trinh tin dung vi mé thuong cao
hon so véi hé thong ngan hang truyén
thong. Viéc xdy dung mot hé thong tai
chinh toan dién khong c6 nghia 1a khuyén
khich vay ng vo trach nhiém ma 1a tao diéu
kién dé nguoi dan c6 co hoi tiép can tai
chinh mdt cach an toan va c6 trach nhiém,
ddng thoi dugc trang bi kién thirc tai chinh
dé str dung von higu qua®.

Mac du cé nhiing tranh ludn nhung

31 OECD (2013), “SME and Entrepreneurship Financing:
The Role of Credit Guarantee Schemes and Mutual
Guarantee Societies in Supporting Finance for
Small and Medium-Sized Enterprises” OECD
Working Party on SMEs and Entrepreneurship.

32 World Bank (2014), Global Financial Development
Report 2014: Financial Inclusion, Washington DC.

33 Meyer, M. (2018), “The right to credit”, Journal of
Political Philosophy, 26(3), tr. 304 - 326.
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quyén tiép can tin dung c6 thé duoc cong
nhan nhu mot quyén con ngudi néu co sy
diéu chinh hop Ii. Diéu nay khong c6 nghia
la budc cac ngan hang phai cho vay khong
kiém soat ma 1a thiét 1ap mot hé thong tai
chinh cong bang, dam bao ring moi ngudi
déu ¢ co hoi tiép can tin dung khi can thiét
dé phat trién kinh té va xa hoi.

4. Thye trang phap luit Viét Nam vé
quyén tiép can tin dung va Kién nghi

4.1. Thuc trang phap ludt Viét Nam ve
quyén tiép cdn tin dung

Hién phap ciia Viét Nam qua cac thoi ki
déu c6 quy dinh vé quyén va nghia vu cta
cong dan. Quyén con ngudi duge chinh thirc
dugc ghi nhan tr Hién phdp niam 19923,
Hién phap nim 2013 hién hanh tiép tuc
khang dinh ddy du cac quyén con ngudi va
quyén, nghia vy co ban cong dan, duoc quy
dinh tir Piéu 14 dén Diéu 49, thuéc Chuong
[I. Hién phap nam 2013 khang dinh nguyén
tac chi dao: “O mwede Céng hoa xd héi chii
nghia Viét Nam, cdc quyén con nguoi, quyén
cong dan vé chinh tri, dan su, kinh 1é, vin
hoa, xa hoi dwoc cong nhdn, ton trong, bao
vé, bdo dam theo Hién phdp va phdp ludt.
Quyén con nguoi, quyén céng dan chi cé thé
bi han ché theo quy dinh cua ludt trong
triwong hop can thiét vi i do quéc phong, an
ninh qué'c gia, trdt tu, an toan xa hoi, dao
dire xd hoi, sirc khoe cia cong dong” (Piéu
14 Hién phap nim 2013). Ciing can noi thém
rang, trong Hién phap nam 2013, quyén con

3 Piéu 50 Hién phap nam 1992 quy dinh: “O nuéc
Cong hod x& hgi chi nghia Viét Nam, c&c quyen
con nguoi vé chinh trj, dan su, kinh té, vin hod va
X8 héi duoc tn trong, thé hién ¢ cac quyén cong
ddn va dwoc quy dinh trong Hién phap va lugt”.
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nguoi khong chi duge quy dinh tai Chuong
Il ma & nhiéu quy dinh khac ciing thé hién
duoc tinh than ctia nguyén tic cha dao nay®.
Nhéan xét chung, mac du khong co dinh
nghia hay phan loai quyén con ngudi, quyén
cong dan nhung Hién phap nim 2013 da liét
ké gan nhu day du cac quyén con ngudi vé
chinh tri, dan su, kinh t, xd hoi, vin hoa
theo Tuyén ngdn thé giéi vé Nhan quyén
nam 1948.

Tré lai voi quyén tiép can tin dung, mic
du Hién phap nam 2013 khong tryc tiép ghi
nhan quyén tiép can tin dung nhu mat quyén
con ngudi hay quyén co ban cua cong dan,
song thong qua nhiéu quy dinh, Hién phép
da gian tiép khang dinh cam két ctia Nha
nude trong viéc bao dam diéu kién dé ngudi
dan c6 thé tiép can ngué)n luc tai chinh. Cu
thé, quyén ty do kinh doanh ctia cong déin
duoc bao dam tai Diéu 33, tao nén tang dé ca
nhan chu dong tham gia vao cac hoat dong
san xuat, kinh doanh. Piéu 51 khang dinh
chinh sach kinh té ctia Nha nuéc theo hudng
khuyén khich, tao diéu kién cho doanh
nghiép va ca nhan dau tu, phat trién san xut
kinh doanh, trong d6 bao gom ca hd trg vé
vbén. Bén canh d6, quyén duoc bao dam an
sinh x3 hoi (Piéu 34), quyén dugc sir dung
dat véi tu cach 1a ngudn luc hop phap (Dicu 54)

3 Vi du: Khoan 1 Biéu 57 Hién phap nim 2013 quy
dinh: “Nha nuwéc khuyén khich, tao diéu kién dé to
chire, ca nhan tgo viée lam cho nguoi lao dong”,
quy dinh nay thé hién Nha nuéc dam bao quyén
duoc lao dong, lam viéc cua cdng dan. Hoac khoan
2 Piéu 60 Hién phép nim 2013 quy dinh: “Nha
nieoc, X& hgi phat trién van hoc, nghé thugt nham
ddp img nhu cau tinh than da dang va lanh manh
ciia Nhdn dan”, quy dinh nay thé hién Nha nudc
dam bao quyén vé van hoa cua cong dan...
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cung cac chinh sach khuyén khich tao viéc
lam (Diéu 57), bao dam tai san cong (Piéu 53)
déu co6 modi lién hé truc tiép hodc gian tiép
t6i viéc tiép can tin dung. Nhitng quy dinh
nay cho thdy Nha nuéc Viét Nam luén chu
trong phat huy vai tro diéu tiét cua minh
nhim bao dam céc diéu kién vat chét thiét
yéu cho nguoi dan va doanh nghiép tiép can
nguén von phuc vu san xuét, kinh doanh.

Bén canh d6, nhiéu vin ban quy pham
phap luat cu thé hoa, thi hanh Hién phép ciing
da thé hién gian tiép, Nha nudc Viét Nam
bao dam quyén tiép can tin dung, cu thé:

Pb6i voi ca nhan va cac doanh nghiép
siéu nho, Nha nudc di ban hanh nhiéu quy
dinh nhu 12 hanh lang phap li dé phat trién
hoat dong tai chinh vi mé. Vian ban dau tién
phai ké dén la Luat Cac td chirc tin dung
nam 2024, theo d6, khoan 37 Diéu 4 Luat
nay quy dinh: “Té chirc tai chinh vi mé la t6
chire tin dung chu yéu thuc hién mot hodc
mét sé hoat dong ngdn hang, nham ddp vng
nhu cdau ciia cd nhan, ho gia dinh co thu
nhdp thép va doanh nghiép siéu nhé”. Ngoai
ra, hoat dong cua to chirc tai chinh vi mo con
dugc quy dinh tir Piéu 127 dén Piéu 130
Luat Cac t6 chuc tin dung nam 2024. Pé cu
thé hoa ciing nhu huéng dan cic quy dinh
nay, Chinh phi va Ngan hang Nha nudc
cling ban hanh cac van ban quy pham phap
luat diéu chinh hoat dong cua td chirc vi mo
nhu: Nghi dinh sé 162/2024/ND-CP ngay
20/12/2024 cia Chinh phu quy dinh diéu
kién cap gidy phép ddi v6i quy tin dung nhan
dan, t6 chuc tai chinh vi mé va diéu kién déi
v6i chi so hitu cta to chie tin dung 13 cong
ti trach nhiém hitu han mét thanh vién, c6
dong sang l1ap, thanh vién sang lap; Thong
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tu sb 51/2024/TT-NHNN ngay 29/11/2024
ctua Ngan hang Nha nudc Viét Nam quy dinh
vé kiém toan doc 1ap d6i v6i ngan hang
thwong mai, to chirc tin dung phi ngan hang,
t6 chtrc tai chinh vi mé, chi nhanh ngan hang
nuée ngoai; Thong tu sb 33/2024/TT-NHNN
ngay 30/6/2024 ctia Ngan hang Nha nudc
Viét Nam quy dinh vé hd so, trinh tu cp gidy
phép, to chirc va hoat dong cua to churc tai
chinh vi mo; Thong tu sb 14/2024/TT-NHNN
ngay 28/6/2024 ctia Ngan hang Nha nudc
Viét Nam quy dinh vé phan loai tai san co
cta to chirc tai chinh vi md... Bén canh t6
chuc tai chinh vi md c¢6 ddi tuong khach
hang 1a cd nhan, hy gia dinh c6 thu nhép
thap va doanh nghiép siéu nho con c6 mot sb
t6 chirc tin dung khéc ciing ¢ chirc ning hd
trg c4 nhan va ho gia dinh tiép can cac
ngudén von chinh thic nhu: quy tin dung
nhan dan®, ngan hang chinh sach xa hoi®’.
P61 v6i doanh nghiép nho va vira, co
quan c6 thim quyén ciing ban hanh va thyc
thi nhiéu van ban quy pham phap luat nham
hd trg tiép can tin dung. Diéu 8 Luat Hd trg

3% Khoan 30 DPiéu 4 Luat Cac t6 chuc tin dung nim
2024 quy dinh: “Quy tin dung nhan dan 1 té chic
tin dung do phap nhan, ca nhan, hg gia dinh tu
nguyén thanh ldp duwéi hinh thizc hop tdc xa dé thuc
hién mét hogc mét s hoar déng ngan hang theo
quy dinh cia Ludt ndy nham muc tiéu cha yéu la
twong tro nhau phat trién san xudt, kinh doanh va
doi song”.

Pidu 1 Quyét dinh s6 131/2002/QD-TTg ngay
04/10/2002 cia Thu tuéng Chinh pha quy dinh:
“Thanh Igp Ngan hang Chinh sach xa hgi dé thyc
hién chinh sach tin dung déi véi nguoi nghéo va
cde doi twong chinh sach khéc trén co sé t6 chirc
lgi Ngan hang Phuc vu nguoi nghéo dwoc thanh
lgp theo Quyér dinh sé 230/0P-NH5, ngay 01
thang 9 nam 1995 cua Thong doc Ngan hang Nha
nuwoc Viét Nam”.
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doanh nghiép nh¢ va vira ndm 2017 quy dinh
vé hd tro tiép can tin dung nhu sau: “I.
Trong ting thoi ki, Chinh phii quyét dinh
Chinh sach hé tro t6 chire tin dung ting dw
ng cho vay déi véi doanh nghiép nhé va
vita; khuyén khich té chire tin dung cho vay
doi véi doanh nghiép nhé va vira dwa trén
xép hang tin nhiém doanh nghiép va bién
phdp phir hop khéc; khuyén khich thanh ldp
16 chire tur van déc lap de xé}) hang tin nhiém
doanh nghiép nho va viea. 2. Doanh nghiép
nhé va vira dwoc co quan, t6 chirc, ¢d nhdn
hé tro xdy dung phwong dn san xudt, kinh
doanh kha thi, tang cwong nang luc quan tri,
ki nang quan i, minh bach hoa tai chinh cua
doanh nghiép dé ndng cao khd ning tiép cdn
tin dung. 3. Doanh nghiép nho va vira duoc
cdp bao lanh tin dung tai Quy bdo lanh tin
dung doanh nghiép nho va vira theo quy dinh
tai Diéu 9 cia Ludt nay”. bé cu thé hoa
ciing nhu huéng dan cac quy dinh lién quan
dén hd tro tiép can tin dung tai Luat HJ tro
doanh nghiép nho va vira ndm 2017, cac co
quan c6 thim quyén ciing da ban hanh céc
van ban: Nghi dinh s6 80/2021/ND-CP ngay
26/8/2921 cua Chinh pht huéng dan thi hanh
Luat Ho tro doanh nghiép nho va vira, Nghi
dinh s 34/2018/ND-CP ngay 08/3/2018 cua
Chinh phii vé viéc thanh lap Quy bao lanh
tin dung cho doanh nghi€p nhé va vira, Nghi
dinh s6 39/2019/ND-CP ngay 10/5/2019 cua
Chinh phu vé t6 chirc va hoat dong cta quy
phat trién doanh nghiép nhé va vira, Nghi
dinh s 45/2024/ND-CP ngay 26/4/2024 cua
Chinh phu stra d6i Nghi dinh s6 39/2019/ND-CP
ngay 10/5/2019 cua Chinh phu vé t6 chirc va
hoat dong ctia quy phat trién doanh nghiép
nho va vua...
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4.2. Kién nghi ghi nhdn quyén tiép cdn
tin dung la quyén hién dinh trong hé thong
quyén cong dan tai Viét Nam

Nghi quyét sb 68-NQ/TW ngay 04/5/2025
ctia Bo Chinh tri vé phat trién kinh té tu
nhan da chi rd thuc trang doanh nghiép tu
nhan, dac biét 1a cdc doanh nghi¢p nho va
vira, dang gip nhiéu rao can trong tiép cén
nguén luc, ndi bat nhat 1a nguén von tin
dung. Nghi quyét xac dinh 15 yéu cu hoan
thién dong bd hé thong phap luat, x6a bo
nhimg vudng mic, bat cap vé thé ché, dong
thoi nhdn manh viéc wu tién hoan thién céc
chinh sach tin dung uvu dai, co ché bao lanh
tin dung, phat trién tin dung xanh, tin dung
cho khéi nghiép va doi méi sang tao. Quan
diém nay cho thay viéc mo rong kha ning
tiép can tin dung khong chi 1a yéu cau khach
quan trong qué trinh hoan thién thé ché kinh
té thi truong dinh hudng xa hoi chu nghia
ma con 13 nhiém vu chinh tri nham théo g0
cac diém nghén can tro sy phat trién ning
dong, sdng tao cua khu vuc kinh té tu nhan.

Ngodi ra, c6 thé thay mic du phap luat
Viét Nam hién hanh chua ghi nhan quyén
tiép can tin dung nhu mot quyén con ngudi
cu thé va truc tiép nhung thong qua nhiéu co
ché, chinh sach hd trg, quyén nay da budc
dau dugc thé hién gian tiép. Tl cac quy dinh
trong Luat Cac t6 chirc tin dung, Luat HJ trg
doanh nghiép nho va vira cho dén cac vin
ban dudi ludt diéu chinh vé tai chinh vi md,
bao lanh tin dung... déu cho thdy Nha nudc
dd c6 nhimg nd luc quan trong nham mo
rong kha ning tiép can ngudn von tin dung
chinh thirc cho ca nhan, hd gia dinh, doanh
nghi¢p si€u nhd, doanh nghi¢p nhéd va vua.
Tuy nhién, trong bdi canh toan cau hoa va
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chuyén dich sang nén kinh té tri thirc, quyén
tiép can tin dung ngay cang dugc nhin nhan
nhu mot yéu t6 cdt 161 bao dam thuc thi cac
quyén kinh té-xa hoi quan trong khac nhu
quyén phat trién, quyén c6 viéc lam va quyén
binh ddng trong kinh té. Tin dung khong chi
don thuén 12 mot dich vu tai chinh ma dong
vai tro nhu “quyén kich hoat”, mé ra co hoi
phat trién kinh t&, nang cao kha ning tu chu
tai chinh va cai thién chit lugng séng cia
ngudi dan. Sy thiéu hut kha ning tiép can tin
dung chinh 1a mot trong nhitng nguyén nhan
khién nhiéu ca nhan va doanh nghiép bi loai
khoi chudi gia tri kinh té, khong thé mo rong
san xuat, kinh doanh hay tiép can cac dich
vu thiét yéu nhu gido duc, y té, nha 6.

Tir nhitng li do trén cho thay, ghi nhan
quyén tiép can tin dung trong Hién phap Viét
Nam 13 yéu cau c6 tinh cap thiét nham hoan
thién nén tang phap li t6i cao, bao dam
quyén tiép can ngudn luc tai chinh cho moi
ngudi dan, dic biét 1a cac ddi tuong yéu thé.
Tac gia kién nghi cin bd sung mot didu
khoan trong Chuong II: Quyén con ngudi,
quyén va nghia vu co ban cia cong dan &
Hién phap nam 2013 véi ndi dung: “Moi
ngudi c¢6 quyén tiép can cac dich vu tai
chinh, tin dung phu hgp, céng bang, minh
bach dé phuc vu muc dich phat trién kinh té-
xa ho1”. Quy dinh nay khong chi c6 ¥ nghia
phép i quan trong, tao co s& hién dinh cho
viéc hoan thién phap luat chuyén nganh ma
con thé hién cam két chinh tri manh m& cia
Nha nudc trong viée thuc day cong bang xi
hoi, bdo dam khong ai bi bd lai phia sau
trong qua trinh phat trién. Pong thoi, can
khang dinh rang viéc ghi nhan quyén tiép
can tin dung trong Hién phap phai di doi véi
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ra soat, stra doi ddéng bd cac vin ban quy
pham phép luét chuyén nganh. Néu chi dimg
lai ¢ viéc bo sung trong Hién phap ma khong
cu thé hoa trong cac luat nhu Luat Céc to
chirc tin dung, Luat Ho tro doanh nghiép nho
va vira, Luat Dau tu, Luat Dat dai, Luét Hop
tac xi... thi quyén nay rat dé bi hinh thirc
hoa, kho trién khai hiéu qua trén thuc té. Cac
luat chuyén nganh can sta ddi theo hudng
thiét 1ap co ché bao dam quyén tiép céan tin
dung nhu mot quyén hop phéap, minh bach
hoa diéu kién tiép can vbn, bao dam khong
phan biét d6i xir, b6 sung co ché bao vé phap
li khi ngudi dan bi tir chdi tin dung khong
chinh dang. Bén canh do, can hoan thién
khung phép li vé tai chinh vi md, mo rong hé
théng bao lanh tin dung, da dang hoa cac
kénh cung ung tin dung dé bao dam quyén
tiép can tin dung dugc thuc thi mdt cach
thuc chat, hiéu qua, nhat quan tir cip do
Hién phéap dén cac luat va chinh sach cu thé.

Trong béi canh kinh té toan cau ngay
cang phu thudc vao hé thdng tai chinh-tin
dung, quyén tiép can tin dung dong vai tro
then chét trong viéc bao dam thuc thi cac
quyén kinh té-xd hoi nhu quyén phat trién,
quyén c6 viéc 1am va quyén duoc bao dam
mirc sng tdi thiéu. Trén co sé Ii luan, quyén
tiép can tin dung dép ung day du cac dic
tinh cia quyén con nguoi nhu tinh phd quat,
lién hé va phu thudc 1an nhau, khong thé
chuyén nhuong. Thuc tién qudc té, dic biét
la md hinh tin dyng vi mdé cia Ngin hang
Grameen da ching minh hiéu qua va tinh
nhan vin cta viéc mé rong kha ning tiép can
tin dung cho nguoi ngheéo va doanh nghiép
nhdé. Tai Viét Nam, mac du chua cé quy dinh
hién dinh, h¢ thong phéap luat hién hanh da
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thé hién su ghi nhan gian tiép quyén nay.
Tuy nhién, dé bao dam tinh thyc chat va
ddng bo, can thiét phai bd sung quyén tiép
can tin dung vao Hién phap nhu mot quyén
co ban. Hién dinh héa quyén tiép cén tin
dung khong chi nang cao gia tri phap li ma
con thé hién cam két manh m& caa Nha nuée
trong viéc thuc ddy cong bang xi hoi, tai
chinh toan dién va phat trién bén virng./.
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