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PHAP LUAT VE THUONG MAI CHAT THAI NHUA XUYEN BIEN GIC
TRONG NEN KINH TE TUAN HOAN: KINH NGHIEM QUOC TE VA GO MO CHO VIET NAW
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Tom tat: O nhiém nhya 12 mét trong nhiing thach thize méi trieong nghiém trong cua thé ki XXI,
gdy tde dong tidu cuc dén con nguroi va hé sinh thai toan cdu. Thwong mai chdt thai nhua xuyén bién
gisi c6 thé cung cap nguyén liéu tai ché cho nén kinh té tuan hoan nhung tiém an nhiéu rii ro néu
thiéu kiém soat. Viét Nam hién doi dién véi yéu cau kép khi vira phdi kiém soat chat thai nhya nhdp
khdu, dong thoi khai thac gia tri tai nguyén cia nhyea tai ché. Bai viét phan tich phéap lugt quac té diéu
chinh thirong mai chdt thai nhua, trong tdm la Céng wéc Basel, dong thoi khdo cizu kinh nghiém cua
Lién minh chau Au, Nhdt Ban va Trung Quéc. Trén co sé do, bai viét dé xudt gidi phap hoan thién
phap ludt Viét Nam, nham ngdan ngira sy dich chuyén 6 nhiém va phéat huy vai trd cia thiwong mai chat
thai nhya trong nén kinh té tuan hoan bén ving.

Tur khod: Thwong mai chdt thai nhea; kinh té tuan hoan; quan i chat thai; tai ché nhia; phat
trién bén virng
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LEGAL ISSUES IN TRANSBOUNDARY PLASTIC WASTE TRADE IN A CIRCULAR
ECONOMY: INTERNATIONAL EXPERIENCE AND RECOMMENDATIONS FOR VIETNAM

Abstract: Plastic pollution has become one of the most pressing environmental challenges of the
21 century, posing significant adverse impacts on human well-being and global ecosystems.
Although cross-border trade in plastic waste offers a valuable source of recyclable materials for a
circular economy, it also entails considerable risks if inadequately regulated. Vietham currently
faces a dual challenge of controlling imported plastic waste while maximising the resource value of
recyclable plastics. This article examines the international legal framework governing transboundary
plastic waste trade, with particular emphasis on the Basel Convention, and analyses the regulatory
experience of the European Union, Japan, and China. Based on these analyses, the article proposes
recommendations for improving Vietnam’s legal framework to prevent the transboundary transfer of
pollution while promoting the role of plastic waste trade as an integral component of a sustainable
circular economy.
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chi 27% duoc tai ché!, gay that thoat kinh té
tir 2,2 ti dén 2,9 ti USD hang nam?. M6 hinh
san xuét tuyén tinh 1am phét sinh luong chat
thai nhua khong 15, dé lai nhiing hé luy nghiém
trong cho con ngudi va hé sinh thai®, trong
khi ning luc quan If trong nuc con han ché,
dic biét truge tinh trang nhap khau trai phép
phé liéu nhwa. Sau khi Trung Quédc ap dung
lénh cAm nhap khau nhya phé liéu nam 2018,
Viét Nam tré thanh diém dén chinh caa dong
chay chat thai xuyén bién gisi*, d6i dién nguy
co tré thanh “bai rac” toan cau.

Mac du phat thai lugng 16n rac nhua,
nganh tai ché Viét Nam van phu thudc déng
ké vao nguon phé liéu nhap khau, voi hon 2
triéu tn duoc nhap khau nim 2022. Nhu cau
nguyén li¢u tai ché trong nudc ting 15-20%
mdi nam; dé dat muc tiéu tai ché 70% nhya
vao nam 2025, Viét Nam can xu i khoang
1,5 triéu tin nhwa mdi nam, twong duong co
hoi kinh té tri gia hang ti USD®. Thuc tién

Trung tdm Truyén thong tai nguyén va méi trudng
(2024), Viét Nam né lyc giam thiéu réac thdi nhya,
https://tainguyenmoitruong.gov.vn/tin-moi/202403/
viet-nam-no-luc-giam-thieu-rac-thai-nhua-9fa0d0c/,

truy cap 22/02/2025.

2 P, Vii (2024), Khai phéng tiém ndng kinh té tuan
hoan nhya: Co hoi va thach thirc, https://baotai
nguyenmoitruong.vn/khai-phong-tiem-nang-kinh-te
-tuan-hoan-nhua-co-hoi-va-thach-thuc-380125.html,
truy cap 24/02/2025.

8 Ebikapade Amasuomo, Jim Baird (2016), “The
concept of waste and waste management”, Journal of
Management and Sustainability, s 6(4), tr. 88 - 96.

4 Kaustubh Thapa, Walter J. V. Vermeulen, Mo
Ming De Waal, Pauline Deutz, Hong Quan Nguyén
(2024), “Towards a Just Circular Economy Transition:
the Case of European Plastic Waste Trade to Vietham
for Recycling”, Circular Economy and Sustainability,
tap 4, tr. 852.

5 Tri Btc (2025), Hoar dong tai ché nhya tgi Viét

Nam: Thuc trgng va trién vong, https:/moitruong
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nay dat ra cau hoi: 1am thé nao dé quan Ii hoat
dong thuong mai chét thai nhya vira bao dam
loi ich kinh té, vira han ché tac dong tiéu cuc
dén moi trudong?

Nghién ctu phap luat moéi truong Viét
Nam d3 c6 mot s6 cong trinh mé duong. Tac
gia Nguyén Minh Khoa nghién ciru cac van
dé lién quan dén kinh té tuan hoan trong linh
vue moi trudng va quan Ii chat thai nhya®.
Téc gia Trinh Qudc Vinh phén tich dinh hudng
chinh séch phét trién nganh nhya trong béi
canh hoi nhap va phat trién bén viing’. Cac
nghién cau cua tac gia Nguyén Chi Linh tap
trung nghién ctru phap luat vé nhap khau phé
lieu va nhitng van dé dat ra trong thyc tién
ap dung®. Pay 1a nhiing déng gép quan
trong, dit nén tang cho viéc thao luan vé
quan |i chét thai nhua nhap khau. Tuy nhién,

vaxahoi.vn/hoat-dong-tai-che-nhua-tai-viet-nam-thuc
-trang-va-trien-vong-1580970153.html, truy cap
28/8/2025.

6 Nguyén Minh Khoa (2023), “Ap dung kinh té tuan
hoan trong nganh nhua ¢ Viét Nam”, Tap chi Méi
trirong, s6 6, tr. 66.

7 Trinh Quéc Vinh (2024), Cdc chinh sich va chuwong
trinh ho tro phat trien nganh nhya Viét Nam,
https://vioit.moit.gov.vn/ftas/du-an-evfta/tan-dung-
hiep-dinh-evfta--nganh-nhua/co-hoi-tu-hiep-dinh-
evfta-cho-nganh-nhua-va-cac-san-pham-tu-nhua-19
5.396.html, truy cap 26/8/2025.

8 Nguyén Chi Linh (2024), Hoan thi¢n phap lugt vé
quan i nhdp khdu phé ligu nham kiém soat 6 nhiém
méi truong, https://phapluatphattrien.vn/hoan-thien
-phap-luat-ve-quan-ly-nhap-khau-phe-lieu-nham-
kiem-soat-0-nhiem-moi-truong-d919.html, truy cap
26/8/2025; Nguyén Chi Linh (2025), Kiém soét hdi
quan doi véi nhdp khau phé liéu theo Céng woc
Basel va phap lugt mgt s6 quac gia - Kinh nghiém
can cho Viét Nam, https://phapluatphattrien.vn/kiem
-soat-hai-quan-doi-voi-nhap-khau-phe-lieu-theo-
cong-uoc-basel-va-phap-luat-mot-so-quoc-gia--
kinh-nghiem-can-cho-viet-nam-d4173.html, truy cap
26/8/2025.
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chua c6 cong trinh nao nghién ctu mot céch
hé thong thuong mai chat thai nhya xuyén
bién gidi dudi goc do phap luat qudc té va
trong méi lién hé vai kinh té tuan hoan.

Trong khi d6, kinh té tuan hoan dang tré
thanh xu huéng phét trién toan cau. Viét
Nam da ban hanh Dé an qudc gia vé phét
trién kinh té tuan hoan (kém theo Quyét dinh
s6 687/QD-TTg ngay 07/6/2022 cua Thu
tuong Chinh phu), dinh huéng chinh sach
gan voi Thoa thuan Xanh chau Au® va Ké
hoach Hanh dong cua Lién minh chau Au vé
kinh té tuan hoan. DU chua truc tiép dé cap
thuong mai chat thai nhya, D& &4n nay xéc
lap dinh huéng giam thiéu chat thai, thic
day tai ché va tai sir dung, 1a nén tang dé tién
t6i quan i thuong mai chat thai nhya theo
hudng bén viing hon.

Trén ¢ so d6, bai viét phan tich phap
luat qudc té va phép luat Viét Nam vé thuong
mai chat thai nhua xuyén bién gidi, dac biét
1a Cong udc Basel - didu uéc qudc té quan
trong nhét trong linh vuc nay. Tham chiéu
kinh nghiém tir Lién minh chau Au (EU),
Nhat Ban va Trung Qudc, bai viét dé xuat
mot s6 khuyén nghi nham hoan thién phap
luat Viét Nam theo huéng can bang giita yéu
cau bao vé méi truong va khai thac gia tri
cua kinh té tuan hoan. Bai viét st dung cac
phuong phap phan tich, so sanh phap luat va
dbi chiéu kinh nghiém québc té dé rut ra
nhitng goi mé phu hop cho Viét Nam.

® European Commission, The European Green Deal,
https://commission.europa.eu/strategy-and-policy/
priorities-2019-2024/european-green-deal_en, truy
cap 26/02/2025.

10 European Commission, Circular economy action plan,
https://environment.ec.europa.eu/strategy/circular-
economy-action-plan_en, truy cap 26/02/2025.
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2. Khai quat vé thwong mai chit thai
nhya trong nén kinh té tuén hoan

2.1. Nén kinh té tuan hoan

Nén kinh té tuyén tinh (linear economy)
- md hinh truyén théng dwa trén chudi “khai
th&c - san xuat - tiéu ding - thai bo™** tuy gitp
t6i da hoé san lwong va giam chi phi, nhung
lai ddn dén lang phi tai nguyén va nhiéu hé
luy méi trudng. Nguoc lai, nén kinh té tuan
hoan (circular economy) hudng téi sy hai
hoa gifta tang truong kinh té va bao vé moi
truong. Khoan 1 Piéu 142 Luat Bao vé mdi
truong (BVMT) nam 2020, tuong dong Vi
quan diém coa Chuwong trinh Mdi trudng
Lién hop quéc (UNEP)¥2, quy dinh kinh té
tuan hoan 1a md hinh thiét ké, san xuat, tiéu
ding va dich vu nham giam khai théc tai
nguyén, kéo dai vong doi san pham, han ché
phét sinh chat thai va giam tac dong tiéu cuc
dén moi truong. Cot 16i cia mo hinh nay la
“khép vong” chu trinh vat chat, bién chat
thai thanh tai nguyén. Theo d6, thuong mai
chat thai nhwa - néu duoc quan Ii hiéu qua -
s& tro thanh mat xich thiét yéu caa nén kinh
té tuan hoan: vira b sung ngudn nguyén
liéu, vira giam &p luc méi truong.

2.2. Chat thai va chat thdi nhya

Mot trong nhitng van dé nén tang cua
phap luat qudc té vé thuong mai chat thai la
chua ton tai mot dinh nghia théng nhat vé

11 Weronika Urbafiska, Anna Janda, Magdalena
Osial, Mateusz Stowikowski (2023), “Sustainable
Municipal Waste Management during the COVID-19
Pandemic—A Case Study of Poland”, Resources,
s6 12(76), tr. 2.

12 1RP (2020), Resource Efficiency and Climate Change:
Material Efficiency Strategies for a Low-Carbon
Future, United Nations Environment Programme,
tr. 10.

TAP CHIi LUAT HOC SO 4/2026


https://commission.europa.eu/strategy-and-policy/

“chét thai”13. Viéc mot vat duoc coi la chat
thai hay tai nguyén thtr cap khéng chi mang
¥ nghia hoc thuat ma con quyét dinh ché do
phap |i a4p dung ddi véi hoat dong luu
théng, xuat khau, nhap khau va tai ché. Do
do, su khac biét trong cach dinh nghia gitta
cac hé thdng phép luat cd anh hudng truc
tiép dén viéc quan Ii thuong mai chat thai
nhua xuyén bién giai.

O nhiéu hé théng phép luat, dinh nghia
chat thai gan vai yéu té y chi cua chu so hitu,
Chi thj 2008/98/EC ctia EU xac dinh chat thai
la bat ki chit hodc ddi twong nao ma cha sé
httu “thai bo, co y dinh thai bo hogc bugc
phdi thdi bé” (Piéu 3.1). Tuong tu, Cong udc
Basel nam 1989 vé Kiém soat van chuyén
xuyén bién gigi chat thai nguy hai va viéc tiéu
huy chling (Cong wdc Basel)' dinh nghia cht
thai 1a cac chat hodc dbi twong “duwoc xir Ii
hoac du dinh dwoc xur li, hoac bugc phai xi Ii
theo quy dinh phap ludt quéc gia” (Piéu 2).
Céch tiép can nay coi hanh vi tir bo cua cha
s& hitu 12 tiéu chi cdt 16i dé xac dinh chat thai,
thay vi chi dua vao dic tinh vat chat cua ddi tuong.

Trong khi d6, Luat BVMT nam 2020 cua
Viét Nam dinh nghia chat thai chu yéu dya
trén trang thai vat chat: ran, long, khi hoic
dang khac phét sinh tir hoat dong cua con
nguoi (khoan 18 Diéu 3), trong d6 chat thai

13 Lazikova, Jarmila, Lubica Rumanovska (2024),
“Waste in the EU Law’, Juridical Tribune —
Review of Comparative and International Law, sb
14(2), tr. 262; Olivier Barsalou , Michael Hennessy
Picard (2018), “International Environmental Law
in an Era of Globalized Waste”, Chinese Journal of
International Law, s6 17(3), tr. 887.

14 UNEP, The Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes
and their Disposal.
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nhya thugc nhdm chat thai rin. So véi Cong
woc Basel va phap luat EU, cach tiép can nay
co tinh liét k&, thién vé md ta ban chat vat
chat cua dbi twong hon 1a dia vi phap Ii cua
no trong qua trinh luu thong.

Trong bdi canh phét trién kinh té tuan hoan,
viéc coi chat thai don thuan 13 vat chét bj loai
bo 6 thé han ché kha nang khai thac ching
nhu ngudn tai nguyén thir cp. Do do, cach
tiép can rong cua Cong udc Baselva phap luat
EU ¢6 uu thé hon khi thiét ké chinh sach tai
ché va quan Ii thuong mai chat thai nhya®®.

Chét thai nhya 1a vi du dién hinh cho su
chuyén dich tir tu duy “rac thai” sang "tai
nguyén”. Mot mat, day 1a loai chat thai ran
c6 kha nang phan huy rat cham, gay tac dong
lau dai ddi véi méi truong va hé sinh thai.
Mat khac, sau khi dugc thu gom va xur li phu
hop, chat thai nhua c6 thé trg thanh ngudn
nguyén liéu cho nhiéu linh vyc nhu xay
dung (cét liéu bé tong, vat liéu xay dung)®,
dét may (soi polyester tir chai PET) 17 va san
xuit hang tiéu dung (giay dép, bao bi mai)®e.

15 Nguyén Chi Linh (2024), tldd.

16 Rakesh Kumar, Tarun Naik (2016), Utilization of
Post-Consumer plastics in Sustainable Concrete:
An Overview, Fourth International Conference on
Sustainable Construction Materials and Technologies
SCMT4; Katefina Novakova, Karel Seps, Henri
Achten (2017), “Experimental development of a
plastic bottle usable as a construction building block
created out of polyethylene terephthalate: Testing
PET(b)rick 1.0”, Journal of Building Engineering,
$6 12, tr. 242.

17 Hande Sezgin, Ipek Yalcin-Enis (2021), “Turning
plastic wastes into textile products”, Handbook of
Solid Waste Management, Springer, Springer Nature
Singapore Pte Ltd., Singapore.

18 Eric Liedtke, Adidas and Parley for the Oceans
showcase sustainability innovation at UN Climate
Change event, https://www.adidas-group.com/en/
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Chinh tinh chat nay khién chit thai nhya tro
thanh d6i tuong dac biét cua phap luat moi
truong va phap luat thuong mai quéc té: vira
phai dugc kiém soat d¢é phong ngura 6 nhiém,
vira can duoc tao diéu kién dé quay tro lai chu
trinh san xuat trong mé hinh kinh té tuan hoan.

Sy thay doi trong nhan thic d6 dugc
phan anh rd trong Coéng udc Basel. Doi véi
chat thai nguy hai, Cong uwéc khdng xay
dung mot dinh nghia khép kin ma ap dung
co ché xac dinh thdng qua cac Phu luc vé
danh myc va dac tinh nguy hai (Phu luc I).
Ki thuat phap li dac thu trong phap luat méi
truong qudc té nay cho phép Cong udc dugc
cap nhat linh hoat truéc nhiing thach thac
méi cia mdi trudng toan cau. Nam 2019
Cong wéc da bd sung nhiéu loai chét thai
nhya vao cac Phu luc 1, VIII va IX, mé rong
pham vi kiém soat d6i v6i thuong mai xuyén
bién gidi. Pay la budc ngoat quan trong, tir
chd coi nhua la ngoai 18, dén viéc dat nhya
trong danh myc quan Ii toan cau.

Tu duy nay ciing dugc phan anh trong
phap luat Viét Nam théng qua viéc phan biét
gitta “chat thai” va “phé liéu”. Theo khoan
18 Didu 3 Luat BVMT nam 2020, chat thai
la cac vat chat bi loai bo trong qué trinh san
xuat, kinh doanh hoic sinh hoat; trong khi
khoan 27 Diéu 3 xac dinh phé liéu 1a vat liéu
duoc thu hoi, phan loai tir san pham di bi
loai bo nhung van c6 thé dugc st dung 1am
nguyén liéu cho mét qué trinh san xuat khac.
Tur d6 hinh thanh hai hé qua phéap li khac
nhau: nhap khau chit thai bi nghiém cim,
trong khi phé liéu, bao gém phé liéu nhya,

media/press-releases/adidas-and-parley-for-the-oceans
-showcase-sustainability-innovation-at-un-climate-
change-event, truy cap 15/02/2025.
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van dugc phép nhap khau néu dap ung cac
quy chuan ki thuat méi trudong va diéu kién
quan li theo quy dinh ctua phap luat. Su phan
biét nay cho thay phap luat Viét Nam da buéc
dau tiép can tu duy kinh té tuan hoan, song
tiéu chi phan dinh gitra chat thai va phé liéu
van con thién vé mo ta vat chat hon 1a danh
gi4 kha nang thu hi va tai str dung cua vat liéu.

Nhin chung, tranh luan vé dinh nghia
“chat thai” khong chi mang tinh hoc thuat
ma con ¢ hé qua thyc tién 16n. Van dé cot
I6i cia thuong mai chat thai nhya khong
nim & ban than vat liéu nhua ma ¢ dia vi
phap 1i cua né. Khi chit thai nhya ddng thoi
dugc nhin nhan 1a ngudn gay 6 nhiém va
ngudn tai nguyén tha cap, phap luat khong
thé chi theo dudi muc tiéu loai bo ma can
thiét lap co ché kiém soét viéc luu thong, tai
ché va s dung an toan. Pay ciing 1a tu
tuong xuyén sudt cia Cong wdc Basel sau
stra ¢6i nam 2019 va la dinh huéng ma phép
luat Viét Nam can tiép tuc hoan thién nham
can bang gitra y&u cau bao vé méi trudng va
muc tiéu phét trién kinh té tuan hoan.

2.3. Thuwong mai chat thdi nhya trong
nén kinh té tuan hoan

Trong nén kinh té tuan hoan, thuong mai
chat thai nhya c6 thé tré thanh cong cu dua
chat thai quay tro lai chu trinh san xuét dudi
dang nguyén liéu tai ché®®. Néu duoc quan Ii
hiéu qua, hoat dong nay vira gilp qudc gia
xuat khau giam chi phi xt |i, vira tao ngudn
nguyén liéu gia ré cho qudc gia nhap khau.

19 Shen Qu, Yuhua Guo, Zijie Ma, Wei-Qiang Chen,
Jianguo Liu, Gang Liu, Yutao Wang, Ming Xu (2019),
“Implications of China’s foreign waste ban on the
global circular economy”, Resources, Conservation
and Recycling, s6 144, tr. 252 - 255,
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Tuy nhién, loi ich kinh té luén di kém véi nhitng
rai ro nhu 6 nhidm tir hoat dong tai ché khéng
bao dam tiéu chuan, budn bén trai phép va su
dich chuyén ganh ning méi truong sang cac
quéc gia c6 nang luc quan i con han ché®.
Vi vay, viéc xdy dung mot khung phép i
minh bach va chat ch& 1a diéu kién tién quyét
dé bao dam thuong mai chét thai nhua phuc
vu muc tiéu phét trién bén viing.

Thue tign qudc té cho thay nhitng rui ro
nay khéng chi mang tinh gia dinh ma da tro
thanh xu huéng rd nét trong dong chay thuong
mai chat thai nhua toan cau. Sau khi Trung
Qudc ban hanh Iénh cAm nhap khau nhyua phé
lidu nam 2018, phan Ién lugng chat thai da
chuyén huéng sang cac qudc gia dang phat
trién c6 hé thdng quan 1i méi trudng con han
ché?, trong d6 co Viét Nam. Chi trong mot
thoi gian ngan, Viét Nam di tro thanh diém
dén chinh caa dong chay nay, véi lugng nhap
khau phé liéu ting dot bién va nhiéu vu viéc
nhap khau trai phép??. Thuc trang nay dat
Viét Nam dimg trude nguy co tré thanh “bai
rac” toan cau néu thiéu co ché kiém soét hiéu
qua. Vi vay, phap luat can phan dinh rd giira
chat thai nhwa dugce phép luu thong dé phuc
vu tai ché va chat thai nhua phai bi kiém soét
hozc cAm nhap khau, qua d6 bao dam thuong

20 Enru Wang, Changhong Miao, Xiaofei Chen (2022),
“Circular Economy and the Changing Geography
of International Trade in Plastic Waste”,
International Journal of Environmental Research
and Public Health, s6 19(22), tr. 1.

2L Amy L. Brooks, Shunli Wang, Jenna Jambeck (2018),
“The Chinese import ban and its impact on global
plastic waste trade”, Science Advances, sb 4(6), tr. 3.

22 Champions of environmental health & justice,
Vietnam Import Data, https://www.ban.org/plastic-
waste-project-hub/trade-data/vietham-import-data,
truy cap 25/02/2025.
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mai chét thai nhya xuyén bién gigi thuc su
gop phan thic day kinh té tuan hoan thay vi
lam gia ting 6 nhiém mai truong®.

3. Phap luit qudc té vé thwong mai chit
thai nhwra xuyén bién giéi trén thé giéi

3.1. Céc diéu wéc quac té lién quan

Cong wéc Basel nim 1989 1a didu woc
qudc té quan trong nhat diéu chinh hoat dong
van chuyén xuyén bién gi¢i chat thai nguy
hai va cac loai chét thai khac, trong do co
chat thai nhua. Cong uéc dugc théng qua
nham @ng pho véi tinh trang xuat khau chat
thai khdng kiém soat tir cac nudc phét trién
sang cac nudc dang phat trién va hién c6 191
qudc gia thanh vién?*. Sau sira dd6i nam
2019, lan dau tién chat thai nhua duoc dua
chinh thirc vao pham vi diéu chinh cia Cong
udc thdng qua viéc phan thanh ba nhom:
chat thai can kiém soat dic biét (Phu luc II -
Y48), chat thai nhya nguy hai (Phu luc VIII -
A3210) va chét thai nhya khdng nguy hai
(Phu luc IX - B3011). Céch tiép can nay cho
thiy Cong uéc khong cam tuyét dbi thuong
mai chat thai nhya ma thiét lap co ché phan
loai dé xac dinh mac d6 kiém soét phi hop
dbi voi ting loai chat thai.

Trén co s& phén loai d6, Cong udc Basel
thiét 1ap co ché kiém soéat hoat dong van
chuyén xuyén bién gi¢i thong qua thu tuc
“ddng thuan thong bao truc” (Prior Informed
Consent - PIC) quy dinh tai Piéu 4 va biéu

23 Champions of environmental health & justice,
Global Export Data - 2023 Annual Summary,
https://www.ban.org/plastic-waste-project-hub/trade
-data/global-export-data-annual-summary, truy cap
25/02/2025.

24 Viet Nam gia nhap Cong uéc Basel ngay 13/3/1995
va Cong wdc bt dau c6 hiéu lee ddi véi Viet Nam
tir ngay 11/6/1995.
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6. Theo d6, qudc gia xuit khau chi duoc
phép van chuyén chat thai sau khi da cung
cap day du thdng tin va nhan duoc sy chap
thuan bang van ban caa qudc gia nhap khau.
Thu tuc PIC gép phan bao dam tinh minh
bach, dong thoi trao cho quéc gia nhap khau
quyén chu dong quyét dinh viéc tiép nhan
chét thai phd hop véi ning luc quan 1i moi
truong cua minh?®. Bé tang cuong hiéu luc
cia co ché nay, Piéu 9 coi moi hoat dong
van chuyén khong tuan thu thu tuc PIC la
van chuyén bat hop phdp va yéu cau cac
quéc gia thanh vién ban hanh céc bién phép
phap i can thiét dé ngan chan va x Ii.

Bén canh d6, Piéu 11 cho phép cac qudc
gia thanh vién ki két cac thoa thuan song phuong
hoic khu vuc véi diéu kién bao dam tiéu chuan
quan li méi truong (Environmentally Sound
Management - ESM) tuong duong hodc cao
hon Cong udc Basel. Quy dinh nay tao diéu
kién cho cac quéc gia xay dung co ché hop
tac phu hop véi diéu kién thyc tién, dong
thoi phan anh nd luc can bang giita muc tiéu
bao vé méi truong va ty do thuong mai. Tuy
nhién, trén thuc té, co ché nay van tiém an
nguy co bi loi dung néu quéc gia nhap khau
thiéu ning lyc kiém soat hoic tiéu chuan
ESM khong dugc thuc hién day du. Trong béi
canh hé thong thuong mai da phuong cia WTO,
cac bién phap han ché nhap khau chat thai
cling phai bao dam tinh can thiét, hop Ii va
khéng trg thanh rao can thuong mai tra hinh?,

25 QOlivier Barsalou, Michael Hennessy Picard (2018),
tldd, tr. 900.

26 Céc tranh chap tai WTO nhu DS315 (bién phap cia
EU vé& phé duyét va tiép thi san phim céng nghé
sinh hoc), DS332 (bién phap cua Trung Quéc lién
quan dén nhap khau phy tung 6 t6) va DS381 (bién
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Xuyén subt cac quy dinh cia Coéng wdc
Basel 1a 03 nguyén tic co ban cia phap luat
moi trudng qudc té, gdm nguyén tic phong
ngtra®’, nguyén tic ngudi gay & nhiém phai
tra tién?® va nguyén tic phat trién bén viing
gin véi coéng bang lién thé hé?®. Nhing
nguyén tic ndy khiang dinh rang hoat dong
thuong mai chat thai, ké ca vi muc dich tai
ché, chi dugc chap nhan khi viéc van chuyén
va xu | khdng gay rai ro d6i véi méi trudng
va stiic khoe con ngudi, dong thoi quoc gia

phép ciia Hoa Ky vé nhap khau tdm tir Thai Lan)
déu cho thiy su giao thoa phuc tap gitta tu do
thuong mai va cac bién phap bao vé moi truong
cua cac thanh vien WTO, qua do6 phan anh rd nguy
co xung dot giira hai muc tiéu nay trén thyc tién.

27 Nguyén tic ny yéu cau cac qudc gia ap dung bién
phép han ché hoic cim nhap khau chit thai nhya
khi con ton tai rai ro nghiém trong doi véi sirc khoé
con ngudi hodc méi truong, ngay ca khi chua céd
day du bang chirng khoa hoc. Trong bdi canh thuong
mai chit thai nhya, diéu nay co nghia la Viét Nam
c6 thé &p dung chinh sach “cdm truée, cho phép
sau” cho t6i khi c6 ning lyc kiém soat ddy du.

28 Nguyén tic nay khing dinh chi phi xi Ii, tai ché
hoic khic phuc hau qua méi trudong tir chat thai
nhya phai do bén phét sinh hoic dua chét thai vao
lanh tho chiu trach nhiém. Pt trong thuong mai
xuyén bién gigi, nguyén tic nay ham y ring cac
doanh nghiép nhap khau rac thai nhwa vao Viét
Nam phai ganh toan bo chi phi xu Ii an toan, thay
vi dé ganh nang nay roi vao ngan sach va xa hoi.

29 Maksim Lavrik (2022), “Customary Norms, General
Principles of International Environmental Law, and
Assisted Migration as a Tool for Biodiversity
Adaptation to Climate Change”, Jus Cogens, s6 4,
tr. 110. (Nguyén tic phat trién bén viing va cong
bang giira cac thé hé nhan manh rang loi ich kinh té
tir viéc tai ché chét thai nhya khong dugc danh doi
bing viéc gay ton hai lau dai cho méi truong.
Trong thuong mai chat thai nhya, nguyén tic nay
doi hoi viéc thiét ké khung phép Ii phai can bang,
vira tao diéu kién cho tai ché phuc vu phét trién
hién tai vira bao dam méi trudng sdng an toan cho
céc thé hé tuong lai).
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nhap khau cé da nang luc quan |i theo céac
tiéu chuan moi truong phu hop.

C6 thé thay, Cong udc Basel di thiét 1ap
khudn khé phéap i toan cau tuong ddi toan
dién nham Kkiém soat thwong mai chit thai
nhua xuyén bién gidi. Tuy nhién, hiéu qua
ciia Cong wdc van phu thude dang ké vao
murc do noi luat hoa va nang luc thuc thi cua
ting qubc gia. Pay ciing 1a 1i do khién ciing
mot khudn kho phép Ii qubc té nhung hiéu
qua kiém soat chat thai nhya & cac quéc gia
lai ¢ sy khéc biét dang ké.

Ngoai Cong udc Basel, mot s6 diéu uéc
quéc té khac tuy khong truc tiép diéu chinh
thuong mai chat thai nhua xuyén bién gioi
nhung cé vai trd bo trg trong kiém soat cac
rai ro moi truong lién quan. Co thé ké dén
Cong uéc Rotterdam nam 1998 vé thu tuc
PIC ddi vé6i hda chat va thubc bao vé thuc
vat nguy hai*®®, Cong uéc Stockholm nim
2001 vé cac chat 6 nhiém hiru co khé phan
hiy®! va Cong udc Minamata nam 2013 vé
thay ngan®. Cac diéu uéc nay cing voi
Cong udc Basel tao nén mot mang ludi phép
I quéc té gép phan hoan thién co ché quan Ii
chat thai trén pham vi toan cau.

30 United Nations (1998), Rotterdam Convention on
the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International
Trade 1998, https://treaties.un.org/pages/ViewDetails.
aspx?sre=TREATY &mtdsg_no=XXVII-14&chapter=27,
truy cap 25/02/2025.

31 United Nations (2001), Stockholm Convention on
Persistent Organic Pollutants 2001, https://treaties.
un.org/pages/ViewDetails.aspx?src=TREATY &mt
dsg_no=XXVII-15&chapter=27&clang=_en, truy
cap 25/02/2025.

32 United Nations (2013), Minamata Convention on
Mercury 2013, https://treaties.un.org/pages/View
Details.aspx?src=IND&mtdsg_no=XXVII-
17&chapter=27&clang=_en, truy cap 25/02/2025.
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3.2. Thuwong mai chdt thdi nhua bén viing
theo phap lugt WTO

Hé théng phap luat cua To chiac Thuong
mai thé gigi (WTO), dic biét 1a Hiép dinh
GATT 1994 va Hiép dinh vé Hang rao ki
thuat trong thuong mai (TBT)*®, khong chi
hudng téi muc tiéu tu do hoa thuong mai ma
con thira nhan yéu cau bao vé mai trudng va
phat trién bén vimg nhu mot trong nhing
dinh hudng cua Hiép dinh Marrakesh thanh
lap WTO**. Mic du chua xay dyng mot thoa
thuan riéng vé mai truong, cac nguyén tic co
ban nhu khong phan biét dbi xt, minh bach
va cong bang da tao khudn kho phép Ii dé
cac qubc gia 1ong ghép muc tiéu bao vé mai
truong vao hoat dong thwong mai chat thai
nhya xuyén bién gidi.

- Céc quy dinh ki thuat theo TBT va GATT

Do thuong mai chat thai nhya vira mang
lai lgi ich kinh t& vura tiém an rai ro mdi
truong, cac qudc gia thuong ap dung cac quy
dinh ki thuat nham kiém soét hoat dong nay.
Theo Diéu 2.1 Hi¢p dinh TBT va Diéu I,
biéu III GATT, cic quy dinh d6 phai bao
dam nguyén tac dbi xur t6i hué qudc (MFN)
va ddi xir qudc gia (NT), khong duoc tao ra
su phan biét d6i xur hodc tré thanh rao can
thwong mai trd hinh. Bén canh do6, Biéu 2.2
Hiép dinh TBT yéu cau cac bién phap ki
thuat khong duoc han ché thuwong mai nhiéu
hon muc can thiét dé dat dugc muc tiéu hop
phap, trong khi Diéu 2.4 khuyén khich cac

33 WTO (1995), Technical Barriers to Trade Agreement,
https://mww.wto.org/english/tratop_e/tbt_e/tbt_e.htm,
truy cap 25/02/2025.

3 WTO (1994), Marrakesh Agreement Establishing
the World Trade Organization, https://www.wto.
org/english/docs_e/legal_e/marag_e.htm, truy céap
26/02/2025.
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qudc gia xay dung quy dinh trén co s& cac
tiéu chuan qudc té. Nhu vay, WTO khéng
can tr¢ viéc ban hanh cac bién phap bao vé
moi trudng, nhung yéu cau cac bién phép
nay phai bao dam tinh can thiét, minh bach
va tuong x(ng v6i myc tiéu theo dudi.

- C4m han ché dinh lugng va cic ngoai
Ié cua GATT

Trong khudn khd caa WTO, “han ché vé
dinh luong” 1a thuat ngir ding dé chi cac bién
phép ma chinh phit mot nuéc &p dung dé gioi
han s6 luong hang hoa dugc nhap khau hozc
xuat khau®. Khoan 1 Diéu XI GATT cdm ap
dung cac bién phap han ngach, gidy phép hay
bién phap tuwong ty nham han ché nhap
khau/xuat khau®®. Cach dién giai rong hién
nay khién quy dinh nay c6 thé &p dung ca véi
cac chinh sach tai ché® néu chang Iam han
ché dang ké dong chay thuong mai nhya®,
Tuy nhién, Diéu XX(b) GATT cho phép
ngoai 1& dbi véi bién phap “can thiét dé bao
vé stic khoe con nguoi, dong vat hoac thuc
vat”, voi diéu kién cac bién phap d6 khong bi
ap dung mét cach tuy tién, khéng tao ra su

35 European Commission (n.d.), Quantitative restrictions,
https://trade.ec.europa.eu/access-to-markets/en/glos
sary/quantitative-restrictions#, truy cap 26/02/2025.

% |laria Espa, Brigitta Imeli (2020), Restrictions to
transboundary movements of plastics and WTO
law: A policy brief, https://snis.ch/wp-content/up
loads/2020/01/2019_L.ittoz-Monnet_Working-Paper
-8.pdf, truy cap 25/02/2025.

3T WTO (2011), DS394: China — Measures Related to
the Exportation of Various Raw Materials,
https://www.wto.org/english/tratop_e/dispu_e/case
s _e/ds394_e.htm, truy cap 20/02/2025.

3 Céc bién phap tai ché nhya bao gom nhiéu hinh
thirc nhu thu gom, phan loai, xir If chat thai nhya va
tai ché thanh san phim méi. Nhiing bién phap nay
c6 thé duoc ap dung trong pham vi quéc gia hoic
trong bdi canh thuong mai xuyén bién gidi.
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phan biét d6i xir v I hoic tré thanh phuong
tién han ché thuong mai tré hinh.

Thuc tién giai quyét tranh chip cia WTO
cho thdy co ché ngoai & nay duoc 4p dung
tuong dbi linh hoat. Trong vu Hoa Ky - Cam
nhap khau tém (US - Shrimp, DS58), Co
quan phuc thdm khing dinh muc tiéu bao vé
moi trudng ¢ thé bién minh cho céc bién
phép han ché thuong mai néu dap Gng céc
didu kién cua Pidu XX GATT®. Tuong tu,
Iénh cAm nhap khau chat thai nhya cua Trung
Quédc tir nam 2018 ciing cho thdy maot bién
phép han ché thuong mai theo Piéu X1 c6 thé
dugc xem 1a phu hop véi WTO theo Diéu
XX(b) néu dugc xay dung nham bao vé mdi
trudng va sac khoe cong ddng, dong thoi
duoc ap dung mot cach minh bach va khéng
phan biét dbi xu.

Tém lai, phap luat WTO diéu chinh
thwong mai chat thai nhya xuyén bién gioi
theo hudng can bang giita ty do thuong mai
va bao vé méi truong. Trong bdi canh Viét
Nam, logic WTO can duoc két hop Vvéi
nguyén tic phong ngira va phat trién bén
viing cua phép luat moi truong quoc té, dé
bao dam rang moi budc di phap li déu vira
bao vé moi treong, vira mé ra du dia cho tai
ché trong dai han.

3% WTO (2001), DS58: United States — Import
Prohibition of Certain Shrimp and Shrimp Products,
https://www.wto.org/english/tratop_e/dispu_e/case
s_e/ds58_e.htm, truy cap 20/02/2025. Vu viéc lién
quan dén viéc Hoa Ky cam nhap khau tém tir cac
qudc gia khong str dung thiét bj bao vé rua bién (TEDs).
Céc nude bi anh huong da khai kién, cho ring lénh
cam nay vi pham nguyén tic thuong mai ty do.

40 WTO (2017), Notification No. G/TBT/N/CHN/1211,
https://resource-recycling.com/resourcerecycling/
wp-content/uploads/2017/07/CHN1211.pdf, truy
cap 23/02/2025.
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3.3. Phép lugt vé thirong mai chdt thadi
nhya xuyén bién gidi tai mét sé quac gia va
khu vuc

Bai viét lya chon EU, Nhat Ban va Trung
Qudc 1am trudng hop nghién ciu vi méi md
hinh thé hién mot céch tiép can phap Ii dién
hinh khac nhau. Cu thé: EU duy tri thuong
mai trén co s& kiém soét chit ch&; Nhat Ban
wu tién phat trién hé thdng tai ché trong nude
két hop kiém soét hoat dong xuat nhap khau;
trong khi Trung Quéc ap dung lénh cim
nhap khau chat thai nhya. Ba mé hinh nay
tao nén mot “phd chinh sach” tir kiém soét
linh hoat dén cdm hoan toan, qua dé cung
cap nhitng dbi chiéu hitu ich cho Viét Nam.

- Lién minh chau Au (EU)

EU dai dién cho céach tiép can long ghép
thuong mai chat thai nhya vao chién lugc
kinh té tuan hoan. Truc phap Ii chinh 12 Quy
dinh van chuyén chat thai (Waste Shipment
Regulation - WSR), vtra thuyc thi Cong udc
Basel vira b6 sung cac co ché nghiém ngat
hon*'. Sau cac sira d6i COong wéc Basel nam
2021, EU d4 han ché xuat khau chat thai nhya
nguy hai sang qudc gia ngoai OECD (Piéu
36.1 WSR), dong thoi &p dung quy trinh PIC
(Piéu 5) va ting cudng co ché truy xuat
ngudn géc, phong chdng buén lau theo Quy
dinh WSR 2024/1157%.

Bén canh d6, Chi thi khung vé chét thai
(Waste Framework Directive - WFD)*® thiét

4l European Commission (n.d.), Waste shipments,
https://environment.ec.europa.eu/topics/waste-and-
recycling/waste-shipments_en, truy cap 25/02/2025.

42 Virginijus Sinkevi¢ius (2024), New Regulation on
waste shipments enters into force, https://environ
ment.ec.europa.eu/news/new-regulation-waste-
shipments-enters-force-2024-05-20_en, truy céap
25/02/2025.

4 European Commission (n.d.), Waste Framework
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lap thir bac quan Ii chat thai (phong ngira -
tai sir dung - tai ché - thu hoi - xir 1()** va co
ché trach nhiém mé rong cua nha san xuat
(EPR). Két hop véi Chi thi (EU) 2019/904
vé nhya dung mét lan, EU xay dung co ché
quan 1i ddng bo tir khau phat sinh, thu gom
dén thuong mai xuyén bién gidi.

Thay vi cam tuyét d6i, EU cho phép
thuong mai chét thai nhya nhung dat dudi co
ché kiém soat nghiém ngat va chi chap nhan
xuat khau khi quéc gia nhap khau dap tng
c4c tiéu chuan méi trudng twong duong. Vi
Viét Nam, viéc sao chép toan bo m6 hinh
nay la khd kha thi do han ché vé ha tang va
nang lyc quan li song kinh nghiém EU goi
mé hai khia canh quan trong: 1) can cu thé
hod phan loai chat thai nhya theo danh muc
Cong udc Basel thay vi chi dinh nghia chung
chung; 2) c6 thé ap dung co ché EPR dé
buoc doanh nghiép cung chia sé chi phi xu
Ii, tr d6 giam &p luc ngan sach nha nudc va
bao dam tinh bén viing cho nganh téi ché.

- Nhat Ban

Nhat Ban dai dién cho mo6 hinh wu tién
xur Ii va tai ché trong nuéc®. Khung phép li
trung tdm 1a Luat Quan If chét thai va vé sinh

Directive, https://environment.ec.europa.eu/topics/
waste-and-recycling/waste-framework-directive_en,
truy cap 25/02/2025.

4 Chunbo Zhang, Mingming Hu, Francesco Di Maio,
Benjamin Sprecher, Xining Yang, Arnold Tukker
(2022), “An Overview of the Waste Hierarchy
Framework for Analyzing the Circularity in
Construction and Demolition Waste Management
in Europe”, Science of The Total Environment, s6
803, tr. 6.

4 Naoki Tamaki, Naoki Wada (2023), How Japan is
using the circular economy to recycle plastics,
https://circulareconomy.earth/publications/how-
japan-is-using-the-circular-economy-to-recycle-
plastics, truy cap 25/02/2025.
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cong cong nim 1970 (stra d6i nam 2001)%,
theo d6 hoat dong xuat nhap khau chat thai
phai duoc co quan co tham quyén cap phép
va tuan thu day du céc yéu cau cia Cong uéc
Basel, bao gom tha tuc PIC va cac ché tai
nghiém khac ddi véi hanh vi van chuyén tréi
phép. Song song véi d6, Luat Khuyén khich
thu gom va tai ché cong-ten-no, bao bi nam
1995 (stra d6i nam 2006) thiét lap co ché
EPR, budc doanh nghiép chiu trach nhiém
tai chinh ddi véi viéc thu gom, phan loai va
tai ché bao bi sau tiéu dung®’.

Khac voi EU, Nhat Ban chi duy tri
thuong mai chét thai trong pham vi can thiét
nham giam phu thudc vao thi truong qudc té,
vu tién cang cd nganh cdng nghiép tai ché
noi dia*® nhu mot mat xich cua kinh té tuan
hoan. Viét Nam c6 thé tham khao tir Nhat
Ban véi quy dinh thuong mai chét thai nhya
chi bén viing khi gan lién véi ha tang thu
gom - phan loai va tai ché trong nudc. Néu
khong phan dinh rach roi gitta “chat thai hop
phap” va “chat thai bat hop phap”, cling nhu
thiéu co ché EPR budc doanh nghiép chia sé
chi phi thi viéc ma ctra nhap khau hop phép
sé& rat d& dan dén tinh trang nhap lau tra hinh.

- Trung Quéc

Trung Quéc dai dién cho cach tiép can
“cAm tuyét d6i”. Trudc nam 2018, qudc gia

4 Waste Management and Public Cleansing Law,
https://www.env.go.jp/en/recycle/basel_conv/files/
Waste_Management_and_Public_Cleansing.pdf,
truy cap 25/02/2025.

47 ERIA (n.d.), Extended Producer Responsibility (EPR)
for Plastics and Packaging — Japan, https://rkcmpd
-eria.org/extended-producer-responsibility/legal-
framework/japan, truy cap 26/02/2025.

48 Kana Kono (2024), Unveiling Japan’s Sustainable
Practice, https://tokyoesque.com/unveiling-japans-
sustainable-practices/, truy cap 26/02/2025.
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nay 1a diém dén 16n nhét cua chat thai nhya
todn cAu nhung Chinh sach “Thanh kiém
qudc gia” da dao nguoc hoan toan buc tranh
nay. Luat Phong ngtra va kiém soét 6 nhiém
chat thai ran (stra d6i nam 2020)* nghiém
cdm nhap khau chat thai nhua (Piéu 24) va
quy dinh ché tai nghiém khic ddi véi céac
hanh vi vi pham (Piéu 75)*°. Chinh séch nay
dugc trién khai dong bo véi 1énh cdm nhap
khau 24 loai chat thai ran tir nim 2018 va
mé rong thanh Iénh cadm toan dién tir nim
2021. Muc tiéu chinh la giam 6 nhiém moi
truong, bao vé suc khoe cong dong va thlc
day nganh tai ché noi dia.

Lénh cAm gitp Trung Quéc giam manh
lugng chat thai nhua nhap khau va thac day
phét trién nganh tai ché trong nudc nhung
ddng thoi 1am dich chuyén dong chay chat
thai sang nhiéu quéc gia ASEAN®L, trong dé

49 Law on the Prevention and Control of Environment
Pollution Caused by Solid Wastes, https://www.
piclub.or.jp/wp-content/uploads/2020/08/V .-Law-of
-the-People’s-Republic-of-China-on-the-Prevention
-and-Control-of-Environment-Pollution-Caused-
by-Solid-Wastes-2020-Revision-English.pdf, truy
cap 25/02/2025.

50 Chinho Lin, Parinyakorn Paengsri, Yiwen Yang (2023),
“Impact of China’s National Sword Policy on waste
import: A difference-in-differences approach”, Economic
Analysis and Policy, s6 78, tr. 890.

51 Qiao Huang, Guangwu Chen, Shaoging Chen, Lixiao
Xu, Rui Wang (2020), “Modelling the global impact of
China’s ban on plastic waste imports”, Resources,
Conservation and Recycling, s6 154, tr. 4. Nam
2018, Trung Qudc giam nhap khau chit thai nhya
tir 5,8 triéu tn (ndm 2017) xudng chi con 51.605
tan va tiép tuc giam xuéng 924 tan vao nim 2019
(twong duong muc giam 98,2%). Lénh cim nay
gidp Trung Quéc thoat khoi hinh anh “bai rac ciia
thé gigi”, dong thoi thuc day nganh tai ché trong
nudc Va tao stc ép dé cac qubc gia khac phat trién
hé théng quan Ii chat thai bén virg hon. Tuy nhién,
n6 ciing kéo theo nhirng hé qua khéng mong muén
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c6 Viét Nam. Piéu nay cho thdy cac chinh
sach qudc gia c6 thé tao ra nhiing tac dong
lan toa dang ké ddi voi thwong mai chét thai
nhya trén pham vi toan cau.

Dbi v6i nganh tai ché trong nudc, su
thiéu hut nguyén liéu khong chi do Iénh cim
tuyét d6i, ma con bat ngudn tir cac yéu td
c4u tric nhu han ché trong hé thdng thu gom
noi dia va bién dong chudi cung ung toan
cau. Tuy vay, lénh cdm da déng vai trd nhu
mot cl sbc tire thi, 1am tram trong thém tinh
trang mat can ddi cung-ciu nguyén liéu
trong ngan han. V&i Viét Nam, trong khi béi
canh quan 1i méi truong con han ché, viéc
sao chép mod hinh cua Trung Qudc cd thé
phan tac dung, boi nguy co budn 1au chat
thai van ton tai song song vai viéc cat nguon
nguyén liéu hop phap. Mot 16 trinh nhap
khau hop phép, c6 kiém soat s& kha thi hon
cho Viét Nam, vura tranh bi bién thanh “béi
rac”, vua duy tri dong nguyén liéu phuc vu
muc tiéu kinh té tuan hoan.

C6 thé thay, ba mé hinh phan anh ba lya
chon chinh sach khac nhau. EU cho phép
thuong mai nhung dit dudi co ché kiém soat
chat ch& va gan vai trach nhiém mé rong cua
nha san xuat; Nhat Ban wu tién tai ché trong
nuéc két hop kiém soat hoat dong xuat nhap
khau; trong khi Trung Quéc lya chon cim
nhap khau chat thai nhwa nham bao vé mai
truong va thac day ngudn nguyén liéu noi
dia. M&i mo hinh déu dwoc xay dyng trén
nhitng diéu kién kinh té va niang lyc quan |i
khac nhau, vi vay kho cé thé ap dung nguyén

nhu tinh trang thiéu hut nguyén liéu tai ché tai
Trung Qudc, gian doan chudi cung g toan cau va
su gia ting sir dung nguyén lidu thd trong san xuat,
qua d6 lam phat sinh chi phi cao hon va rui ro 6
nhiém 16n hon.
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trang cho Viét Nam. Thay vao do, Viét Nam
can xay dung co ché nhap khau c6 kiém soat
trén co s& ba yéu cau: 1) twong thich véi
Cong woc Basel va cac cam két WTO; 2) phu
hop voi nang luc quan i va ha tang tai ché
trong nudc; 3) gan vai chién luoc phét trién
kinh té tuan hoan. Cach tiép can nay vira han
ché nguy co tré thanh diém dén cua chat thai
bit hop phép, vira bao dam ngudn nguyén
liéu phuc vu nganh tai ché trong dai han.

4. Phéap luat Viét Nam vé thwong mai
chat thai nhwa xuyén bién giéi

Phép luat Viét Nam vé thuong mai chat
thai nhwa xuyén bién gigi chu yéu dugc hinh
thanh trén co s& thuc thi cac nghia vy quéc
té, dic biét 1a Cong udc Basel va dugc cu thé
hoa trong phép luat qubc gia, trong tam Ia
Luat BVMT niam 2020. Nhitng nam gan day,
nhét 1a sau khi Trung Quéc thyuc hién Chinh
sach “Thanh kiém quéc gia” nam 2018, Vig¢t
Nam di timg budc siét chat quan li nham
g pho véi su gia ting cua dong chay chat
thai nhua vao khu vuc. Tuy nhién, bén canh
nhitng chuyén bién tich cyc, phap luat hién
hanh van boc 16 mot sé han ché vé co ché
Kiém soat va nang lyc thyc thi, 1am gia ting
nguy co nhap khau trai phép va gay ap luc
d6i véi ha tang tai ché trong nudc.

Viét Nam gia nhap Cong udc Basel tu
nam 1995 va tung budc noi luat hoa cac nghia
vu ciia Cong uéc. Khoan 5 Diéu 83 Luat BVMT
nam 2020 giao B Nong nghiép va Mai truong
hudng dan hoat dong van chuyén xuyén bién
gi6i chét thai nguy hai theo Cong uéc Basel;
dong thoi, cac van ban hudng dan trude day
nhu Nghi dinh sb 38/2015/NP-CP va Nghi
dinh s6 40/2019/ND-CP di quy dinh cu thé
vé diéu kién va tha tuc nhap khau phé liéu.
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Luat BVMT nim 2020 1a nén tang cua
khung phép Ii hién hanh. Khoan 6 Diéu 6
Luat BVMT niam 2020 nghiém cdm nhap
khau, tam nhap, tai xuat va quéa canh chat
thai dudi moi hinh thuc, dong thoi Diéu 142
xé&c lap dinh huéng phat trién kinh té tuan
hoan. Pang chu y, Luat phan biét rd gitra
“chét thai” (khoan 18 Biéu 3) va “phé liéu”
(khoan 27 Piéu 3). Theo d0, chat thai bi cam
nhap khau, trong khi phé liéu, bao gdm phé
liéu nhya, van dugc phép nhap khau néu dap
g cac quy chuan méi trudng va didu kién
kiém soat theo quy dinh cua phap luat. Su
phan biét nay thé hién céch tiép can “phong
ngura” - ngan chan rai ro moi trudong nhung
ddng thoi dé ngo du dia cho nhap khau hop
phap nham phuc vu tai ché. Tuy nhién, tinh
trang nhap khau trai phép van dién ra, cho
thiy khoang cach dang ké giita quy dinh
phap luat va hiéu qua thyc thi®2.

Vé ché tai, Bo luat Hinh sy nam 2015
(stra d6i, b6 sung nam 2017) da thiét lap co
ché xir Ii twong d6i day du dbi véi cac hanh
Vi vi pham. Cac diéu 235, 236 quy dinh toi
gay 6 nhiém moi truong va toi vi pham quy
dinh vé quan Ii chat thai nguy hai; Diéu 239
quy dinh ti dua chat thai vao lanh tho Viét
Nam, véi muc hinh phat cao nhét 1én dén 10
nam tu déi voi ca nhan va phat tién dén 7 ti
ddng d6i v6i phap nhan thuong mai. Mac du
ché tai twong ddi nghiém khic, hiéu qua
phong ngtra va rian de van phu thudc cha yéu
vao nang luc phét hién, kiém tra va xu I cua
co quan c6 thim quyén.

Tham chiéu véi phap luat qudc té va céac
mo hinh da phan tich, Viét Nam hién theo

52 Nguyén Chi Linh (2024), tldd.
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dudi cach tiép can phép Ii than trong trong
thwong mai chat thai nhya xuyén bién gigi.
Tuy nhién, Viét Nam chua c6 hé théng kiém
Soat va truy xuat ngudn gdc toan dién nhu
EU, ciing chua phat trién duoc nganh céng
nghiép tai ché noi dia va co ché trach nhiém
m& rong cta nha san xuit & mac do nhu
Nhat Ban®. Trong khi d6, mic du cung ap
dung chinh sach cdm nhap khau chat thai,
Viét Nam khdng thé lra chon mé hinh cim
tuyét d6i nhu Trung Qudc do nhu cau
nguyén liéu cho nganh tai ché van con 16n.
Vi vdy, yéu cau dit ra khdng phai 12 siét chat
theo huéng ciAm doan tuyét dbi, ma la tiép
tuc hoan thién co ché kiém soat nhap khau
phé liéu, nang cao ning luc thuc thi va phat
trién ha tang tai ché trong nuéc. Pay la diéu
kién dé vira bao dam thuc hién cac nghia vu
qudc té, vira khai thac hiéu qua gia tri caa
thuong mai phé liéu hop phéap phuc vu muc
tiéu phat trién kinh té tuan hoan.

5. Mot s6 goi mé nhiam hoan thién phap
luat Viét Nam

Tu kinh nghiém cua EU, Nhat Ban va
Trung Quéc c6 thé thdy, khong ton tai mot
md hinh duy nhat phd hop véi moi québc gia
trong quan li thwong mai chat thai nhua
xuyén bién gigi. Trong bdi canh nhu ciu
nguyén liéu tai ché trong nudc con 16n, Viét
Nam kho c6 thé duy tri lau dai céach tiép can
thién vé cdm doan. Thay vao d6, can ting
budc xay dung khudn khd phép Ii cho phép
nhap khau phé liéu nhya hop phép trén co s&

3 Hoi Bao vé thién nhién va moéi truong Viét Nam
(2022), Twong lai nao cho nganh céng nghiép tai
ché tai Viét Nam?, https://www.vacne.org.vn/ tuong
-lai-nao-cho-nganh-cong-nghiep-tai-che-tai-viet-nam
/220209.html, truy cap 27/02/2025.
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kiém soat chat ché, vira han ché rai ro moi
truong, vira biao dam ngudn nguyén liéu
phuc vu phét trién kinh té tuan hoan.

Thet nhdt, Viét Nam can noi luat hoa day
du cac quy dinh stra ddi cia Cong udc Basel
(thong qua nam 2019, c6 hiéu lyc tir ngay
01/01/2021 ddi véi tat ca cac qudc gia thanh
vién, bao gom ca Viét Nam) vén hién chua
duoc phan anh trong Luat BVMT nam 2020.
Cong udc Basel yéu cu &p dung co ché PIC
vé6i nhiéu loai chat thai nhya va phan loai chi
tiét hon danh muc chat thai bi han ché. Luat
Viét Nam mai chi ding ¢ khai niém chung,
chua da c6ng cu phap Ii dé phan biét va quan
li theo chuan qudc té. Noi luat hoa day dua s&
gilp cho phép nhap khau phé liéu nhya dat
chuan, déng thoi ngan chan hiéu qua nhap
khau bat hop phap. Tuy nhién, day chi la
diéu kién can, dé kha thi Viét Nam phai
ddng thoi thiét lap co ché phéi hop thé ché
chat ché, co sé dir liéu minh bach va gan
khung phép luat vé chat thai voi dinh hudng
kinh té tuan hoan. Chi khi két hop ba tang
giai phap la noi luat hoa, thuc thi va dinh
hudng tuan hoan thi hé théng phap luat moi
¢6 thé van hanh hiéu qua.

Thi hai, bai hoc so sanh quéc té cho thay
Viét Nam khong thé sao chép nguyén trang
bat ki m6 hinh nao ma can mét 16 trinh dung
hod. Tir EU, Viét Nam c6 thé hoc cach cu thé
hoéa danh muc chat thai theo Basel va &p dung
co ché EPR dé doanh nghiép chia s¢ chi phi
xt |i thay vi don ganh ning cho ngan séach.
Tur Nhat Ban, thwong mai chat thai chi bén
viing khi gan voi ha tang thu gom-tai ché
trong nudc va co ché giam sat nghiém ngit,
néu khdng s& dan toi nhap lau tra hinh. Truong
hop Trung Quéc nhan manh gigi han caa céch
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tiép can “cm tuyét d6i”: du giam & nhiém
trong nudc nhung dong thoi da tao ra cd sbc
thwong mai toan cau, lam ting ap luc budn
lau & ASEAN. DU su thiéu hut nguyén liu
cho nganh tai ché noi dia Trung Québc khong
chi xuit phat tir chinh sach cam tuyét déi,
song rd rang lénh cam da gop phan 1am tram
trong thém tinh trang nay trong ngin han.
Bai hoc rut ra cho Viét Nam 1a néu &p dung
lénh cdm toan dién ma khong dong thoi cing
cb ha tang tai ché va co ché cung tng nguyén
licu hop phép thi nguy co mét can ddi giira
cung - cau nguyén liéu 1a khé tranh khoi.

Thi ba, dé hudng téi nén kinh té tuan
hoan, Viét Nam can mot chinh sach tai ché
mang tinh tich hop va lién nganh, thay vi chi
coi day la van d& méi truong hay cong
nghiép thuan tuy. Co ché EPR nén dugc mo
rong sang ca doanh nghiép nhap khau nguyén
liéu va san pham nhua, bao dam trach nhiém
xuyén bién gigi. Viét Nam ciing nén nghién
ciu 4p dung co ché tin chi nhya (plastic
credit) nham khuyén khich dau tu tai ché va
tao minh bach cho dong chay nguyén liéu.
Song song, can két hop wu dai thué, tin dung
xanh voi ché tai nghiém ngit dé phan biét
phé liéu hop phap va chat thai nhap lau.
Quan trong hon, chinh sach tai ché can dat
trong chudi gia tri khu vuc va toan ciu, tan
dung cdng nghé, thi truong va hop tac quéc
té dé bién thuong mai chat thai nhua thanh
dong luc phat trién kinh té tuan hoan./.
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